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PREFACE. 

The Indian Evidence Act embodies a number of abstract 
principles based upon the English Law of Evidence modified 
according to the circumstances of this country. In order to 
explain and elucidate such principles, commentaries and 
important decisions form necessary parts of this abstruse 
subject So, a commentary has been added to every 
important section and its meaning explained and illustrated 
by the help of judicial decisions. 

The special fejture of this book is that it deals with all 
possible intricate questions that may arise in the application 
of the Law of Evidence both in civil and criminal trials and 
their answers in accordance with the views of all the leading 
authors on the subject. 


The Author. 
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THE 


Indian Evidence Act 

(Act I of 1S72) 


. :o: 

INTRODUCTION 

; What is Evidence ? In its wider sense, the 
word " evidence " means that which demonstrates 
anything. In its sense, it includes all the 

legal means which tend to prove or disprove any 
matter qL fact or. point in issjue to he submitted to 
judicial investigation for ascctaining the truth as to 
any legaf rlghts or liabilities. But a mere argument 
is not evidence. In this limited (technical) sense 

the word “evidence" means judicial evidence. 

% 

What portion of Law is called Evi- 
dence ? Evidence is one of th.e two divisions of the 
law of procedure whereby the rights and liabilities 
defined by the substantive law are ascertained in 
judicial proceedings. The other division is called 
the Rules of Pleadings which are dealt with by the 
Codes of Procedure. The Law of Evidence and 
the Rules of Pleadings are called adjective law 
because they help the administration of the substan- 
tive law by excluding irrelevant matters and 
thereby shortening the procedure, saving unnece- 
ssary loss of time and of money, and enabling 
both the judges and the parties to concentrate 
their mind on the real facts in issue. 


What is 
meant by 
judicial 
evidence ? 


Nature and 
scope of the 
Law of 
Evidence, 
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The nature 
and bcope 
of the 
Indian 
Evidence 
Act. 


Relation* 
between 
the Law of 
Evidence* 


The Law of Evidence mgiy be divide^ mto three 
parts: — * 

*.. (i) What facts are relevant or not .relevant in 
a judicial proceeding? 

(2) What evidence is to be adduced in proof of 
such relevant facts ? 

(3) Who is to adduce such proof anci how ? 

The Reasons and Object of the Indian 
Evidence Act. This Act was enacted in 1872 in 
order to consolidate, define and amend the Law 
of Evidence then existing in British Ifldia. It 
repealed the whole of the English Common Law 
rules of Evidence which were not contained in any 
Statute, Act or Regulation and all rules of Hindu 
and Mahomedan Law relating to Evidence. But 
it did not affect any provision of any Statute, Act 
or Regulation in force in British India which had 
not been expressly repealed by this Act. So, now, 
it is incumbent on the person who tenders 
evidence to^show that the evidence is admissible 
under this Act or under some other Statute, Act 
or Regulation still in force in British India. 

One of the objects of the codification of this Act 
was that the law with regard to any point dealt 
v;ith by this Act must be detei^nined by interpret- 
ing its language. 

Another great object of the codification was to 
put an end to the prevalent laxity in the admissibi- 
lity of evidence by laying down a more uniform 
rule of practice than before. 

Relation between English and Indian 
Law of Evidence. Although this Act is 
fashioned mainly on the model and principles of the 
English Law of Evidence, it should not be constr- 
ued by reference to the English Law of Evidence 
unless there is silence or ambiguity in this Act 
on any point in question. In interpreting the 
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Indian Law of Evidence, it should always be 
remembered that this Act had been enacted by 
making necessary changes and amendments in 
the English Law as the circumstances and 
peculiarities of this country required. 

The Lan/ to govern the Procedure of a 

law suit. It is a principle of Jurispruderice 
that the /^^/d7r/(i.e. law of the country in which 
the trying Court is situate) should govern the 
procedure and practice of the trial. The Law of 
Evidence* being a part of such procedure, governs, 
together with the rules of pleadings, such trial. 

In matters of substantive law^ the case is 
governed by the law' of the country wherein the 
rights accrue or causes of action arise. But in 
matters of procedure and practice (pleadings and 
evidence which are called adjective law\ the law 
of the country or forum (place of situation) of the 
court governs the trial. 

"‘Whether a witness is competent or not, whether 
a certain matter requires to be proved by a WTiting 
or not, whether certain evidence proves a certain 
fact or not : these and the like questions must be 
determined by the kiw of the place where the 
question arises, where the remedy is sought to be 
enforced, and where the Court sits to enforce it.^ 

The object of a judicial proceeding. 

In a judicial proceeding, it is necessary to know 
three things, viz, 

(1) the rights and liabilities of the parties which 
the substantive law defines; 

(2) the pleadings of the parties and the proce- 
dure of the court to ascertain such rights and 
liabilities : and 

h Bain v. Whitehaven Railway Co., 3 H. L. C. i. 


m India 
and in 
England. 


What do you 
understand 
by Lord 
Brougham’s 
observation 
that ‘"the law 
ot evidence 
IS the l^x 
fori which 
governs the 
Court*’ ? 


*‘The object 
of judicial 
proceedings 1 
IS the • 
determina- 
tion of rights 
and liabilities 
which depend 
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• > 

(3)- the rules of evidence how to prove the facts 
arising from such pleadings in order to ascertain 
such rights and liabilities. 

Thus, it is evident that a court holding a 
judicial inquiry is to go upon facts ajleged by one 
party and admitted or denied by the other, and 
to frame issues from such allegations of the par- 
ties, and then to arrive at a decision one way or 
the other upon the evidence adduced by the parties 
according to rules laid down in the Evidence Act 
as to relevancy of facts, proof of facts and the 
manner how to produce evidence of such facts. 
The above principles explain Sir J. F. Stephen’s 
observation that ^*all riffhts and liabilities are 
dependent upon and arise out of facts*^ 

This observation may be illustrated by a concrete 
case. A sues B on a simple bond. B admits the 
bond but denies the receipt of consideration 
moi^ey. The substantive law is that a contract 
without consideration is nuda pacta (naked 
contract) not enforceable in law. The issue 
from the pleadings is ; — Did not B receive the 
consideration money ? The onus of proving 
this negative fact arising from B's special , plea- 
ding is on B according to the Law of Evidence. 
B pledges his oath and examines some witnesses. 
A adduces evidence in rebuttal. The Court 
holds, on the evidence, that B has failed to 
discharge the onus satisfactorily or the evidence 
he has adduced has been sufficiently rebutted by 
A's counter-evidence and decrees the suit. 

This illustration shows what important part 
the Law of Evidence plays in placing facts before 
the Court to determine the rights and liabilities 
of the parties. 


upon facts. 
Explain 
concisely 
the applU 
nation of 
the above 
principle 
to a judicial 
enquiry. 



Plan or Structure of the Indian Evidence Act. 
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evidence. 

(S. 167). 



Mention the 
fundamental 
rules of 
English Law 
of Evidence 
and comment 
on them. 


* It ^ 

What are 
the chief 
characteristic 
features of 
the English 
Common 
Law system 
of judicial 
evidence ? 
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Fundamental rulea of the English: 
Law of Evidence. 

(1) Evidence must be confined to the matters 
in issue, 

(2) Hearsay evidence is not to be admitted. 

(3) In all cases, the best evidence must be 
given. 

These rules are loosely expressed. The word 
^'evidence’* has not been defined and,isusedin 
different senses. If the evidence be confined to 
matters in issue, it would exclude relevant and 
decisive facts. 

Again, the word '^hearsay*' also has not been 
defined and is used in different senses. 

But the doctrine that ‘^in all cases, the best evi- 
dence must be given'' is one of the most useful 
rules. 

The English Law of Evidence has been 
formed by degrees according to the discretion 
of successive generation of Judges and exigencies 
of circumstances. It has grown and has not been 
made. Only recently, the Legislature repealed 
particular rules as to the disqualification of 
witnesses by interest and as to the testimony of 
the parties. But it has not attempted to deal 
with the main principles of the subject. Inspite of^ 
these defects of the English Law of Evidence, it is 
full of the most vigorous sense and is the result oH 
great sagacity applied to past and varied' 
experience embodied in the English case-law. 

The chief characteristic features of 
the English Comjnon Law system of 
Judicial Evidence, (i) In England, both 
Civil and Criminal cases are tried by Judges 
with the help of Juries, Tha function of a- 



judge is to decide a question of law and that of a 
jury to decide a question of fact. 

(2) In matters of evidence, its admissibility 
is a q^u^jbn pL.law . and„ jtHe jjjdge 
(J^Tde it. But t he prob qtive^ value ol evidence 
so admitteef is a question ^|^Tac,t a^J "the jiiFy 
alone has tp_ decide whether such fact is proved 
oV not. Under the English Law of Evidence, 
admissibility of evidence is the rule and inclusion 
the exception. With a few exceptions on the 
ground of public policy, ajl^ evider^ce wh^h can 
thrawL-light — on the. -- di&puted^ntransactTdnT Ts 
admissible.^ 

In Mr. Best's opinion, the following are the 
advantages derived by reserving all questions of 
law and practice for the decision exclusively 
by a Judge and of facts by a jury ; — 

(aj it prevents the law or practice being 
altered by any mistake or misconduct on the 
part of the jury : 

(b) it prevents the jury from acting without 
evidence or on illegal evidence by admitting 
evidence inadmissible in law and adjudicating 
thereon : 

(c) it enables the Judge to hold general super- 
vision over the judicial proceedings and to 
comment on the evidence adduced according to 
his personal knowledge and experience : 

c. /(d) it prevents the judge from deciding cases 
by way of mechanical process : and 

^ In Ameeroonma v. Abedoonissa^ (23 W. R., 
208, 209, P. C.) Privy Council held : “objections 
made with the view of excluding evidence are 
not received with much favour at this Board/* But 
it should be limited by the rules of exclusion as em- 
bodied in the Evidence Act. 


^What are the 
respective 
functions of 
the Judge and 
the jury ? 
What are 
Best’s 
arguments 
for or against 
trials without 
the aid of 
the jury ? 


''There is but 
one gfeneral 
rule of 

evidencet the 
best that the 
nature of the 
case will 
admit.” i 
(Lord Hard- 
wicke). 
Discuss and 
develop, and 
indicate the 
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true nature 
and scope of 
the rule. 


Explain what 
is meant by 
the rule that 
•‘the best 
evidence is to 
be adduced 
to prove 
questions in 
dispute” and 
illustrate your 
answer by 
reference to 
the chief 
applications 
of the 
principle. 


(e) this division of functions of a judge and 
a jury exercises a sort of mutual and very salu- 
tary control over both of them and confers a 
sort of moral weight over their joint action. 

(3) The Judge insists on the party on whom 
the onus lies to produce the best evidenpe which the 
nature of the case admits} 

In England, the best evidence, if oral, is the 
(direct evidence j and, if documentary, the document 
'itself. If the direct evidence is not admissible, it 
is left to the discretion of the judge to admit hear- 
say evidence, and, if the document itself is not forth- 
coming, to admit secondary evidence. There is no 
technical rule in English law as to the admissibility of 
hearsay and secondary evidence. 

In securing the best evidence, a Judge should 
consider the following facts : — 

(a) He should see that the evidence comes through 
a proper channel and from a proper person. He 
should not act on any rumour, or information, or 
on his own impression, or on pre-conceived 
knowledge derived from his personal experience. 

(b) He should act on the original evidence and 
reject derivative as well as hearsay evidence. 

(c) In admitting evidence, he should require an 
open and visible connection between the facts asserted 
or denied and the facts to be proved as evidence of 
such assertion or denial. 


State how 
tbe principle 
of ‘^the best 
ovidefice*’ of 
English Law 
is carried out 
in the Indian 
Evidence 
Act. 


^ The best evidence may, in India, be both oral and 
documentary. If oral, it should be direct unless 
and until hearsay or indirect evidence is admitted 
by the Indian Evidence Act when direct evidence 
is not available (Ss. 32-39 .admit of secondary evi- 
dence). If documentary, it should be the document 
itself except in the cases when secondary evidence 
is admissible. (Ss. 63-65). 
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The chief applications pt the principle . that “the 
best evidence of which the nature of the case is 
susceptible must always be produced are..tw.Q : — 

(i) rules relating to quid prohandum or t liio g s 
(principal evidentiary facts) toffee, proved, and 

(ii) rules relating to modus probandi or mode of 
proving. 

To determine the admissibility of evidence, 
the law requires that there should be an open and 
visible connection between the principal and eviden- 
tiary facts and that such connection must also be 
reasonable and proximate^ 


What are the 
rules of evi- 
dence with 
regard to 
quid proban'- 
dum r 


Judicial Investigations and Scientific 
or Physical Inquiries distinguished. 

(i) In physical inquiries, the number of relevant 
facts is generally unlimited. In judicial investiga- 
tions, it is limited. 

(2) Physicahinquiries can be prolonged for any 
length of time while the result in judicial investiga- 
tions is to be arrived at within a limited time. 

(3) The truth arrived at in physical inquiries 
is aLso open to review by discovery of new facts, 
but the result of judicial investigations is generally 
final and rarely open to review. 

(4) In physical inquiries, the relevant facts are 
usually simple and are not- affected by human pas- 
sions. In judicial investigations, they are complex 
and are affected by human passions. 


What are 
the leading 
differences 
between 
judicial 
investigations 
and scientific 
inquiries ? 


1 Sections 6-55 of the 1. E. Act which deal with 
jrelevarjcy . of facts. .«inay be called the rules relating to 
quid prohandum* The rules which reject hearsay, 
second-h^nd or derivative evidence govern the modus 
\pj^andi when the original evidence is withheld, 
^is principle is dealt with in Part II of the Evidence 
[Act. 
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(5) The result of judicial investigations is- 
approximate generalisation ^nd is based on moral 
certainty, and the experience of a Judge enables him 
to apply such results to particular facts of a case. 
But the result of physical inquiries is a deduction 
from particular to general and from general to 
particular. 

(6) The object of judicial investigations is to 
determine jural relation between two persons, but 
the object of physical inquiries is to ascertain truth 
in the interest of science and humanity. 



PREAMBLE. 


Wherea^ it is expedient to . consolidate, 
define and amend the Law of Evidence ; It 
is hereby enacted as follows. 


PART I 


Relkvancv of Facts. 


CHAPTER I.-(Ss. 1-4). 


Preliminary (Definitions).- 

i. Date and Extent. The Indian Evi- 
dence Act (I of 1 87 2) extends to the whole 
of British India, and applies to all judicial 
proceedings 

(a) in or befortf any Court, 

(b) including 

But it does not apply to 

(i) a^davits presented to any Court 
or officer, or 

(ii) proceedings before an arbitrator. 


Date and 
extent. 

* * * 

To what* 
extent are 
the provisions 
of the Indian 
Evidence Act 
applicable to 

(a) affidavits 
presented to 
any court : 

(b) proceed- 
ings before 

an arbitrator ?* 


Affidavits. O. XIX. Rules 1-3 C. P. Code and 
Section 539 Cr. P. Code refer to affidavits. Though 
the Indian Evidence Act is not applicable to 
affidavits^, the Act is applicable to the cross- 


1. Queen Empress v. Tulja^ 12 Bom. 36,43.' 
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examination of the witness who swears such 
affidavits. A declaration in the shape of an 
affidavit can not be received as evidence of the facts 
stated in it^ 

Arbitrators. Section 89 and Schedule II of 
the C. P. Code refer to arbitrators. > Though the 
Indian Evidence Act is not applicable to proceed- 
ings before an arbitrator, he can not act contrary to 
the rules of equity and natural justice, because in 
that case the award made by him will be set aside 
under para 15 of Schedule II of the Civil Proce- 
dure Cede on the ground of misconduct or corrup- 
tion on his part or deception practised on him by 
any of the parties. Section 167 of the Indian 
Evidence Act requires that a judgment shall be 
based on relevant facts. If an arbitrator bases his 
award only on irrelevant facts, that may amount 
to misconduct on his part* 

Courts Martial. The Army Act (44 and 45 
Victoria), Section 127, excludes the application of 
the Indian Evidence Act to proceedings in any 
Court-martial against the Europeans. So, the 
Indian Evidence Act is applicable only to proceed- 
ings held in Court-martial against the Indians^. 

Judicial proceedings include an inquiry in 
which evidence is legally taken. ‘An inquiry is 
judicial if its object is to determine a jural relation 
between two persons®.’ Proceedings under Section 
88, Criminal Procedure Code, are not judicial pro- 
ceeding^ Proceedings before a Magistrate not 
authorised to conduct an inquiry is not a judicial 
inquiry*. 

1 In re Iswar Chunder Guho, 14 Cal. 632. 

2 Under Act V of 1869. 

® Queen Empress v. Tulja^ 12 Bom. 36, 42. 

^ The Collector of Benares v. Sheo Prasad^ 5 All. 487. 

® Queen Empress \,Bharma, ii Bom,. 702, F. B. 
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Court includes all pefsons legally authorised to 
take evidence\ 

2. Bepeal of Enactments. The I. E. 

Act repeals 

(1) all wiles of evidence not contained in 
any Statute, Act or Regulation hitherto in 
force in British India : 

(2) All rules, laws and regulations as 
have acquired the force of law under the 
Indian Councils Act, 1861, in so far as they 
relate to any matter provided for in the 
I. E. Act : 

(3) the enactments in Schedule III hereto. 

P> 'oviso. Nothing herein contained shall 
be deemed to affect any provision of any 
Statute, Act or Regulatioj;i in force in any 
part of British India and not hereby expressly 
repealed. 

I I. E. Act no^ exhaustive. The law of 

: evidence in India outside the I. E. Act is contained 
’in some sections of the Indian Registration 
iAct, the Indian Limitation Act, the C. P. Code, 
the Transfer of Property Act, the Cr. P. Code etc. 
iSo, the 1. E. Act is not exhaustive as to the rules of 
jevidence in force in British India. 

3. Interpretation clauses. In this Act, 

the following words and expressions are used 
in the following senses, unless a contrary 
intention appears from the context : — 


Repeal of 
enactments. 


Interprelation' 

clauses. 


Hid. 
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Define : 


Define : 


(1) ""Court*/ includes all Judges and 
Magistrates, and* all persons, except arbitra- 
tors^ legally authorised to take evidence. 

This definition is not self-contained because a 
Court of Sessions which tries cases with the aid of 
jurors consists of a Judge and jurors. Again, a 
commissioner, appointed under the C. P. Code 
and authorised to take evidence, is also a court. 
There is a divergence of opinion as to whether a 
registering officer who is authorised to take evidence 
is a Court or not. 

^ (2) “Pact” means and includes~ 

(i) any things state of things, or relation 
of things capable of being perceived by the 
senses 

(ii) any viental condition of which any 
person is conscious. 

ilCustrations 


Clau»-e fi) 


Clause (\) 
Clause (i) 


Clause (ii) 


Clause (ii) 


{a) That there are certain objects arranged in a 
certain order in a certain place is a fact. 

{d) That a man heard or said something is a 
fact. 

(t:) That a man said certain words is a fact, 

{(i) That a man holds a certain opinion, has an 
intention, acts in good faith or fraudulently, or uses 
a particular word in a particular sense, or is or was, 
at a specified time, conscious of a particular 
sensation, is a fact 

(e) That a man has a certain reputation is a 
fact. 


t i? V. Ashutosh Chuckabutty, 4 CaL 488, 493. 
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[Cjlause (i) refers 4 :o external senses, 
Illustrations (a), (6) and {c) fall undfer this clause. 

Clause (ii) refers to internal senses or mind. 
Illustrations (d) and {e) fall under this clause. 

The word ^^coftscious'^ means knowing or 

rememberinof. . 

(3) Kelevant* One fact is said to be 
‘Relevant'' to another when the one is 
connected with the other in any of the ways 
referred to in the provisions of this Act 
relating to the relevancy of facts. 

Relevancy determines the question^ of 
admis*si 5 ility of facts as evidence* But all _ relevant 
\facts are not admissible as evidence because some 
may be excluded by sections other than the sections 
5-55 both inclusive which deal with relevancy of 
facts e, g. an estoppel may exclude a relevant fact. 

[ One fact can be relevant to another when they 
I stand to each other in any of the following ways : — 

(a) that, according to the common course of 
events, the former fact, taken by itself or in connec- 
tion with other facts, proves past, present or 
future existence or non Existence of the latter fact : 

{h) tha't, according to the common course of 
events, the former fact, taken by itself or in 
connection with other facts, renders prohahle the 
past, present or future existence or non-existence of 
the lattcL/act. 

Sections 6-55 deal with relevancy of facts. They 
have been synthetically put in the two clauses J 
{p) and ( 3 ) stated above. 


Lala Ldkhmi v. ^uiyed tlaider,\C. W. N. 
CCLXVIII. 


Define : 
‘Relevant. '' 


What is 
meant by the 
expression 
‘‘relevancy” 
as referrinn; 
to the 

admissibility 
of evidence 
in a judicial 
inquiry ' 

Difference 
between 
Relevancy 
and Evidence, 
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Distinguish 
between 
‘‘Relevancy^* 
and “Proof/* 


X' * 

Define : 
“Facts in 
issue,’’ 


"‘Relevancy*' and ^Troof'* distinguished. 

Relevancy means what facts are to be proved* 
Proof means establishment of facts from the 
evidence adduced. Evidence means statements, 
both oral and documentary, which are permitted to 
be placed before a court of justice. All facts 
relevant may not be permitted by some sections of 
the Indian Evidence Act to be placed before the 
court. Proof is the effect of evidence. The answer 
to the question ^'what facts may be proved” 
cpnj^tutes relevancy. The answer to the question 
''how such relevant facts are to be proved" 
constitutes (^) evidence, (^) the mode of adducing 
such evidence, and (c) the result of such evidence. 

> ^ (4) Facts in issue* The expression 
“facts in issue” means and includes any 
fact from which, (either by itself, or in 
connection with other facts, the existence, 
non-existence, nature or extent of any 
right, liability or disability, asserted or 
denied, in any suit or proceeding, necessarily 
follows, 

• 

Explanation — Whenever, under the pro- 
visions of the law TbF'lhe time being in 
force relating to Civil Procedure, any court 
records an issue of fact, the fact to be 
asserted or denied in the answer to such 
issue is a fact in issue. 

ILLUSTRATION 

A is accused of the murder of B, At his trial 
the following facts may be in issue ; — 

(a) that A caused B’s death j 
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(b) that A intended to cause B's death ; 

(c) that A had received grave and sudden 
provocation from B ; 

(d) that A, at the time of doing the act 
which caused* B's death, was, by reason of 
unsoundness of mind, incapable of knowing its 
nature. 

F^ct^ in isjue** _ mean those facts which are 
alleged by one party and disputed or denied by the 
other and which form the subject-matter of decision 
in a criminal proceeding or in a civil suit. They 
may be divided into 

(i) issues of fact^ and 

(ii) issues of lazv. 

The 1. E. Act has to deal only with the issues 
(questions) of facts, and the substantive law has to 
deal only with the issues of law. 

In a criminal case, the charge framed against 
the accused may he called a fact In issue. A is 
prosecuted for haviftg Itf his possession an article 
of B. The evidence ^ffered by the prosecution 
does not satisfactorily prove that A got the article 
by theft. But A fails to show that he received the 
article bona fide without knowing that it was stolen 
property. He may be charged with receiving stolen 
property with the knowledge that it was stolen. 
This charge is a fact in issue. 

In a civil suit, issues may be framed both of 
pleadings of the parties for 
the decision of_a_p.artic^^^ A sues B on a 

bond. B denies the execution of the bond and 
also pleads undue influence in the alternative 
alleging certain facts. The following issues shall 
be framed : — 

(a) Whether B has executed the bond ? 


What do you 
understand 
by ‘ 'a fact in 
issue” and 
how is it 
distingfuished 
frotn or 
related to 
“an issue of 
of fact” ? 
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itk 

Define : 
"‘Document,” 


¥ * 

Define : 
“Evidence.” 


(b) Whether B*s allegations constitute an ' 
undue influence ? 

The issue (a) is an issue of fact while the issue 
(b) in an issue of law. 

The issue (b) recorded in answer to the issue 
(a) on B's asserting the facts of utidue influence 
illustrates the Explanation, 

(5) Document- ‘Document' means any 
matter expressed or described upon any 
substance by means of letters, figures or 
marks or by more than one of those means 
intended to be used, or which may he used, 
fo7' the purpose of recording that matter, 

ILLUSTRATIONS 

A writing is a document : words pfintedy litho- 
graphed y or photographed are documents. 

A map ox plan is a document. 

An inscription on a metal plate or stone is a 
document. 

, A caricature is a document. 

' The definition is wide enough to include any 
representation on any material substance by writing 
or any other symbol to express an intention. 

(6) Evidence- ‘Evidence' means and 
includes : — 

(i) all statements which the court 
permits or requires to be made before it by 
witnesses in relation to matters of fact under 
enquiry : 

such statements are called *oral 
evidence \ 
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(2) all documents produced for the 
inspection of the court : 

such documents are called ^documentary 
evidence^. 

This definition is more illustrative Jhan exhaus- 
tive^ IBesides the oral statements of witnesses and 
documents produced for the inspection of the court, 
there may be many materials and circumstances 
(e. g. result of a local investigation by the Court it- 
self or by a Commissioner) which influence the 
decision of the court.’ (See the general definition 
of the term 'evidence' in page i .) 

Classification of Eiridence. (i) According 
to the Indian Evidence Act, evidence may be classi- 
fied into four divisions : 

(a) Oral or Documentary. 

(b) Primary or Secondary. 

(c) Direct or Circumstantial. 

(d) Original or Hearsay. 

(2) According! to Mr. Best, the English Law 
of Evidence is divided as follows : — 

(a) Direct or indirect, ^*When the testimony 
of a witness is based « on the existence or non- 
^istence of facts in issue, it is called direct 
evidence j and when the testimony of a witness is 
based on a relevant fact from which the facts in 
issue may be inferred, it is called indirect [cir cunts- 
evidehce^^. 

Butyiin section 60, the word ‘‘direct evidence'’ 
means the evidence coming from the best source. 
In this sense, it includes both direct and circum- 
stantial evidence, and is distinguished from 'hearsay 
evidence'.^ 

^ Joy Coomar v. BundhoolaJl, 9 Cal. 366. 

2 Neel Kanio v. Juggohundho Ofiose, 12 B, L. R, 

App. 18. 


Explain : 
•‘circumstan- 
tial evidence.*^ 



What is 
Pre-appointed 
Evidence ? 


Are tncre 
any and what 
matter other 
than those 
falling within 
the definition 
of evidence 
on which 
proof could 
be legally 
based ? 
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When the inference or conclusion is a necessary 
consequence of the law of nature, it is conclusive. 
But where it leads only to a probability, it is merely 
a presumption. 

{b) Real or personaL Real evidence means 
evidence which is derived from things or persons 
treated as things. Personal evidence is derived 
from human beings. , 

{c) Original or unoriginal (derivative). Original 
evidence means evidence which carries its evidentiary 
value by itself. Derivative evidence is that which 
depends on some other facts to derive its force. 

(d) Pr&^appointed (pre-constituted) or Casual, 
Evidence created or preserved for the use of the 
public or private persons to prove a right or 
obligation in future, ordinarily in the form of instru- 
ments^ is called pre-appointed evidence. Any 
evidence which is not so pre-appointed is called 
casual evidence. 

Matters not coming within the defini- 
tion of ^'Evidence” as given in the Act 
may form the basis of proof. A Court takes 
a thing proved after consiaering the matters before 
it. The word ^‘matter'* may include evidence as 
defined in this Act and matter other than such 
evidence e.g. matters orally admitted in Court or the 
result of a local investigation under the Civil Pro- 
cedure Cpde. Section 165 requires that a judg- 
ment must be based on the facts before the Court, 
relevant and duly proved upon a con^ideraJj of / 
the whole of the evidence and the probabilities 
(other than the evidence) of the case. A Judge is 
also entitled to use his general knowledge and 
experience in determining the value oT evidence. 

(7) Proved. A fact is said to be 
“proved" when after considering the matters 
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before it, the Court either believes it to exist, 
or considers its existence so probable that 

a prudent man ought, under the circum- 
stances of the particular case, to act upon 
the suppositign that it exists. 

(8) Disproved. A fact is said to be dis- 

proved when, after considering the matters 
before it, the Court either believes that it 
does not exist, or considers its non-existence 
so probable that a prudent man ought, 
under the circumstances of the particular 

case, to act upon the supposition that it does 
not exist. 

(9) Not Proved. A fact is said to be 
‘not proved’ when it is neither proved nor 
disproved. 

Matters include evidence and other facts 

and circumstance.s which are placed before a Court 
to persuade its mind t(j a judgment. 

i “Proof" is the result or effect deduced from 
levidence, while is the medium of proof, 

j A judgment is the consequence of such proof. Thus, 
(evidence and proof are related to each other as cause 
and effect. 

Moral conviction or certainty does not amount 
to proof. A judge should not mould evidence to suit 
the exigencies of a particular occasion 

There is no Indian Law which recognises differ*: 
ent degrees of proof in different cases. ^Weston v. 
Peary Mohan Dass, 40 Cal. 898). 

Difference between disproved and not 
proved* In a criminal case, a fact which is 


When is a 
fact said to be 
proved, dis- 
proved. and 
not proved ? 


Define ; 
‘'Displayed.*’ 


What do you 
understand by 
“proof” ? 
Distinguish 
between 
‘proof* 
and ‘evi- 
dence*. 


1 . Barindra Kumar Ghosh v. Emperor^ 37 Cal, 467. 



( 22 ). 


State tome 
of the more 
important 
provision.^ of 
the law of 
evidence 
which are 
peculiar to 
criminal 
trials and in- 
applicable to 
the trial of 
civil cases. 


Is there any 
difference as 
to the effect 
of evidence 
in civil and 
in criminal 
pioceedings '' 
if so, what ? 
Write notes 
on : “moral 
certainty.’’ 


Write notes 
on : “corpus 
delicti.^’ 


disproved or not proved will have the same effect 
against the accused, because he will get the benefit 
of doubt if the charge is not proved against him. 
It is not incumbent upon him to disprove the 
charge against him. But in civil ca'ses, if a 
fact is not proved by the evidence on the 
record, the person on whom the burden of proof 
lies 'Will lose the case. If such a person establishes 
a prima facie case and it is disproved by the 
evidence in rebuttal, such person shall also lose the 
case. 

The Provisions of the I. E, Act which 
are peculiar to criminal trials are sections 

relating to confessions* (ss. 24-30), character fss. 
53-54) and incompetency of parties as witne.sses 
(s. 120). 

In criminal trials, the accused is not convicted 
where there is any reasonable doubt or there is 
any circumstance which makes the evidence against 
him compatible with his innocence. In order to 
persuade a Judge of the guilt of the accused, the 
evidence before him shall amount to his conviction 
of a ^'moral certainty'" as to such guilt.' 

It is used in contradistinction to ‘‘physical 
certainty’^ or the physical possibility of the evidence 
can never be excluded (Best, sec 95). The doct 
rine of estoppel applies to civil proceedings only. 

hi civil cases, a judge acts more upon the prepon- 
deran»:e of proof and probability although the 
evidence before him is not altogether free from 
doubt.2 

[Corpus Delicti means a fact that a crime 
has been committed. The general rule is that to 
prove corpus delicti, facts constituting a ciime should 
be directly proved independently of circumstantial 

^ R V. Madhub Chunder, 21 W. R, Cr, 13, 19, 20. 

2 Ibid. 
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evidence. But there are cases in which the corpus 
delicti carr'btf proved by direct and positive evidence. 
In such cases, if the circumstances are such as to 
make it morally certain that a crime has been 
committed, the inference that it was committed is 
^treated as safe as any other inference. So the rule 
now stands that no person shall be convicted with- 
out proof* of the corpus delicti either by direct 
evidence or by cogent and irresistible grounds of 
inference deduced from circumstances. 

Buies of Evidence are fetters on 
justice. The Law of Evidence is the lex fori 
which governs the courts in which litigation is in- 
stituted. As the Law of Evidence* prescribes rules 
according to which evidence in proof of facts is to 
be entertained in certain cases, some evidence is to 
be excluded. So, by such exclusion, a restraint is 
sometimes put on justice. But the rules of Evidence 
have been framed to help justice. Though, in 
some ca.ses, such rules may work injustice, they, as 
a general rule, promote the ends of justice. 

4. (i) May Presume- VVhenever ii is 

provided by this Act that the court may 
presume a fact, it vtity either regard such fact 
as proved unless and until it is disproved, or 
may call for proof of it. 

(a) Shall Presume. Whenever it is 
directed by this Act that the court shall 
presume a fact, it shall regard such fact 
as proved unless and untill it is disproved.' 

( 3 ) Conclusive Proof- When one 
fact is declared by this Act to be conclusive 
proof of another, the court shall^ on proof 
of the one fact, regard the other as proved, 
and shall not allow evidence to be given for 
the purpose of disproving it- 


Comment ; 

''Rules of 

evidence are 
fetters on 
justice.” 


What do you 
understand 
by the terms 
‘‘may pre- 
sume'’ ' 


What do you 
mean by the 
term '‘shall 
presume.” 


What is 
meant by 
presumption 
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and conclu- 
sive proof ? 


what are 
presump* 
tions ? How 
faV and to 
what extent 
are they 
embodied in 
the I. E. 
Act ? 


What is the 
difference 
between con- 
clusive and 
rebuttable 
Presumptions, 


A Prefiamption means ‘"a rtile of law 
that courts of Judges shall draw a particular 
inference from a particular fact, or from a particular 
evidence, unless and until the truth of such in- 
ference is disproved/* (Stephen's Digest). 

Presumptions may be divided into : — 

(a) Presumptions of fact which may .be drawn 

from experience and observation of the course of 
nature, the constitutions of human mind, ordinary 
spnngs of human action, usages and habits of 
society, domestic relationships and transactions 
in business. Sections 86 to 88. 90 and 114 

refer to such presumptions. A court has discretion 
to act on such presumptions ; and, in that 
case, the person against whom the presumption is 
drawn may be called upon to rebut it. A court 
may not act on such presumptions alone but may 
call upon the person upon whom the onus lies to 
adduce further evidence confirmatory to such 
presumptions. 

(b) Presu^tions of law. They are inferences 
which the law assumes oh the basis of some facts. 
Such presumptions are really the rules of law. They 
may be divided into two classes : — 

(i) rebuttable presumption which admits of being 
disproved by the party against whom it is drawn. 
Sections 79 to 85, 89, 105, 107-111 refer to such 
presumptions : 

(ii) irrebuttable or conclusive presumption which 
the law does not allow the party against whom it is 
drawn to disprove by evidence. Sections 41, 112 
and 1 13 refer to such presumptions. 

Difference between conclusive and 
rebuttable Presumptions of Law. Rebutt- 
able presumptions of law are such rules of law 
which the courts shall presume. But they are not 
hard-and-fast presumptions and the party against 
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whom they are made are entitled to show that the 
presumptions or inferences are not correct. Such 
'presumptions shall stand good unless and until they 
are disproved. 

Conclusive presumptions are such inference of 
law as law peremptorily makes and does not permit 
them to be rebutted. They are really ^fictions of 
law* and form part of law for the advancement of 
justice. 

Difference between presumptions 
and fictions of law. Presumptions of law are 
drawn like presumptions of fact on the uniformity 
and are the result of experience. They are invested 
with the authority of a rule of law in the interest 
of justice. They shall stand good until they are 
; disproved. So, they are rebuttable presumptions . 

Fictions of law are dictated by policy and ex- 
pediency. Conclusive presumptions of law are a 
kind of fictions of law. They were introduced at 
first in the interest of justice on some reasonable 
basis but have become hallowed into law though 
the reasons which necessitated their introductions 
have ceased to exist. 


CHAPTER II. 

Of the relevancy of facts. 

5. Of what evidence may be given. 

' Evidence may be given, in any suit or pro- 
ceeding, of the existence or non-existence 

(a) of every fact in issue, and 

(b) of such facts as are hereinafter 
declared to be relevant' and of no others. 


of Law ? 


m 

What is the 
difference 
between 
presumptions 
of law and 
fictions of 
law ? 


Are all rele- 
vant facts 
admissible 
under the 
Indian Evi- 
dence Act ? 



Explanation. 


‘‘Relevancy 
and admishi* 
bility 

are not co- 
extensive and 
interchange* 
cable terms ** 
Give instan- 
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Explanation, This section shall not 
enable any person to give evidence of fact 
which he is disentitled to prove by any 
provision of the law for the time being \n 
force relating to Civil Procedure.. 

ILLUSTRATIONS. 

(a) A is tried for the murder of B by beating 
him with a club with the intention of causing his 
death . 

At A's trial the following facts are in issue : — 

A's beating B with the club : 

A's causing B's death by such beating : 

A's intention to cause B’s death. 

(b) A suitor does not bririi* with him, and has 
in readiness for production at the fir.^t hearing of 
the case, a bond on which he relies, fhe section 
does not enable him to produce the bond or prove 
its contents at a subsequent stage of the proceedings 
otherwise than in accordance with the conditions 
prescribed by the Civil Procedure Code. 

Difference between Indian and 
English Law as to admissibility of 
evidence. In India, when any evidence is ten- 
dered, the person tendering the evidence must 
show that it is admissible in evidence under some 
section ot the Indian Evidence Act It appears 
from illustration (b) that he is also required to show 
that he has complied with the provisions of the law 
relating to the production of such evidence : and 
the explanation shows that the admissibility of 
evidence also depends on provisions of other laws 
,to which the relevancy of evidence is subject. 

\ Relevancy and admissibility are not, therefore^ 
co-extensive and mterchaygeable terms,* A thing may 
be relevant but it can not be admitted in evidence 
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if it is excluded by any other provisions of the 
Evidence Act or any other special or local law. 
Relevancy has a wider scope than admissibility and 
KaUftp work' subject to the^ rules of admissibility 
prescribed by any^ other provisions of law. Public 
policy^ considerations of faithless , and speedy disposition 
of litigation may also exclude evidence though 
relevant within the meaning of the Indian Evidence 
Act, e. g., estoppels by judgment and by conduct 
(sections 115-117; may exclude evidence although 
such evidence may be relevant. 

According to the English f-aw of Evidence, any 
fact may be admissible in evidence provided it is 
the best (primary not secondary) evidence and not 
hearsay (statements of persons not called as witnei.se s) 
evidence Subject to these two exceptions, the 
English Law declares that any fact may be admitted 
j in evidence. 

What is necessary to make a fact 
relevant f A fact is relevant to another fact 
when the existence of the one can shown to be 
the cause or effect of the existence of the other 
or when the existence of the one, either alone or 
together with other f^^:ts, renders the existence of 
the other highly probable or improbable according 
to the common course of events. Sections 6-55 
show how one fact is relevant to another (See also 
the definition of the term "felevant'f '• ' 

Are all facts declared relevant by the 
Evidence Act admissible under Part II 

of the Act ? Explanation to this section makes 
the question of relevancy dealt with by sections 
6-55 subject to the question of admissibility pres- 
cribed by any provision of the law for the time 
being in force relating to civil procedure. Sections 
91-99,115-117, i2i-i3oof Part 11 of the Evidence 
Act restrict the admissibility of relevant facts 
mentioned in Part 1 . 


ces of and 
reasons for 
for this rule. 


What is 
necessary tt> 
make a fact 
relevant ? ^ 


Are all facts 
declared 
relevant 
by the 

Evidence Act 
admissible 
under Part 
11 of the Act^ 
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Explain the 
two- fold 
grounds of 
irrelevancy 
stated by 
Best. 


■ The two*fold grounds of irrelevancy. 

The most important function of a Judge is to 
ascertain the point or points in issue or dispute 
between the parties. In order to do that, he has 
to determine 

(i) the connection bet weep the principal fact 
(fact to be proved) and the evidentiary fact (fact to 
prove the principal fact), and 

(ii) the facts set forth in the pleadings or 
admitted by the party against whom the evidence 
is offered. 


These two-fold grounds enable the Judge to 
exclude the irrelevant matters. 

'A party filing a document can not object to 
its admissibility when the opposite party seeks to 
use it against him.^^ 

An appellate court can not entertain an object- 
tion to the admissibility of a document admitted 
in the original court without objection.^ 


RELEVANT FACTS. 


I. Facts and 2. Statements. 3. Judg- 4. Opinions 5- Character 
events connec- (ss. 17-38) ments, of third per- and re- 
ted with a fact in | (ss. 4044) sons. (ss. putation 

issue, (ss. 6-16) I 45*S*) parties 

! (ss- S2-5S) 

r I r I 

(a) Admissions (b) Confessions. tr) Statements (d) Statements 
(ss. 17-20 (ss. 24-30) by persons who made under 

and 31) can not be called special cir- 

as witnesses cumstances. 

(ss. 32-33) (ss. 34-5^) 


^ Rafnan v. Secretary of State^ 24 All. 427. 

* ChtniJtaji Govindv, Dinkar^ ii Bom. 320; Akbur 
AH V. Bhyea Lai 6 Cal. 666. 
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6. Kelevancy of Facts forming: part 
of the same transaction- Pacts which, 
though not in issue, are so connected with 
a fact in issue as to form part of the same 
Transaction^ _ are ^ relevant,^ whether they 
occur at the same time or place or at 
different times and places. 

ILLUSTRATIONS. 

(a) A is accused of the murder of B by beating 
him. Whatever was said by A or B, or by the 
bystanders, at the beating, or so shortly before or 
after it as to form part of the transaction, is a 
relevant fact. 

tb) A is accused of waging war against the 
Queen by taking part in an armed insurrection in 
which property is destroyed, troops are attacked, 
and gaols are broken open. The occurence of 
these facts is relevant as forming part of the general 
transaction, though A may not have been present 
at all of them. 

(c) A sues B fjr libel contained in a letter 
forming part of a correspondence. Letters between 
the parties relating to the subject oiit of which the 
libel arose, and forming part of the correspondence 
in which it is contained, are relevant facts, though 
they do not contain the libel itself. 

(d) The question is whether certain goods 
ordered from B were delivered to A. The goods 
were delivered to several intermediate persons 
successively. Each delivery is a relevant fact. 

‘"Res Gestae” literally means ^'exploitsi^ In its 
/^i2i..sense^.it mean ^transaction or* the principal 
fact in issue (factuin prohandum}. Gestae’*. 

It may be defined as “those circumstances which 
are the automatic and undesigned incidents of a 
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Occasion. 


Cause or 
effect. 


particular litigated act and which are admissible 
when illustrative of such act/' 

The collateral facts or surrounding circumstances 
forming the same transaction^ with the principal 
fact are essential to be known in order to have a 
right understanding of the nature of the transac- 
tion.2 Principal and collateral facts are always 
intimately interwoven and each has its inseparable 
attributes acting and inter-acting upon each other. 

7 Facts which are occasion, cause 
or effect of facts in issue. Facts which are 

the occasion^ cause or effect^ immediate or 
otherwise, of relevant fact or facts in issue, 
or which constitute the siate of things under 
which they happen or which afforded an 
opportunity for their occurence or transaction, 
are relevant. 


ILLUSTRATIONS. 

(a) The question is, whether A robbed B : 

The facts, that, shortly before the robbery, B 
went to a fair with money in his possession, and that 
heshowed it, or mentioned the fact that he had it, to 
third persons, are relevant. 

(b) The question is, whether A murdered B : 
Marks on the ground produced by a struggle at 

or near the place where the murder was committed, 
are relevant facts. 

(c) The question is, whether A poisoned B : 


1 Chain Mahto v. Ihe Emperor^ ii C, W. N. 

266, 270. y ' 

2 What is transaction ? Gujju Lall v. Fatleh La'll, 
6 Cal. 171 F. B. 



( 31 ) 

The state of B*s health before the symptoms 
ascribed to poison, and habits of B known to A, 
which afforded an opportunity for the administra- 
tion of poison, are relevant facts, 

8. Motive, preparation and previous 
or subsequent conduct. Any fact is 
relevant which shows or constitutes a motive 
ox preparation for any fact in issue or relevant 
fact. 

The conduct of any party, or of any agent 
to any party, to any suit or proceeding, in 
referenee to such suit,Of proceeding, or in 
reference to any fact in issue therein, or 
relevant thereto, and the conduct of any 
person, an offence against whom is the 
subject of any proceeding, is relevant, if such 
conduct influences, or is influenced by, any 
fact in issue or relevant fact, and whether 
it was previous or subsequent thereto. 

• 

Explanation I. “conduct*' in 

this section does not include statements 
unless those, stat.ements . accornpany and 
explain acts other than statements ; but 
this explanation is not to affect the relev- 
ancy of statements under any other section 
of this Act. 

Explanation II. When the conduct of 
any person is relevant, any statement made 
to him or in his presence and hearing, which 
affects such conduct, is relevant. 


State of 
things. 


When and 
subject to 
what condi- 
tions Ts the 
conduct of a 
person 
relevant ? 



Motive 

Motive 

Preparation 

Preparation 


Conduct 


Conduct 
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ILLUSTRATIONS. 

(a) A is a tried for the murder of B. 

The facts, that A murdered C, that B knew that 
A had murdered C, and that B had tried to extort 
money from A by threatening to make his knowledge 
public, are relevant. 

(b) A sues B upon a bond for the payment of 
money ; B denit‘s the making of the bond. 

The fact, that, at the time when the bond was 
alleged to be made, B required money for a particular 
purpose, is relevant. 

(c) A is tried for the murder of B by poison: 

The fact, that, before the death of B, A pro- 
cured poison similar to that which was administed 
to B, is relevant. 

(d) The question is whether a certain document 
is the will of A: 

The facts, that, not long before the date of the 
alleged will, A made inquiry into matters to which 
the provision of the alleged will relate, that he 
consulted Vakils in reference to making the will, 
and that he caused drafts of other wills to be pre- 
pared, of which he did not approve, are relevant. 

(e) A is accused of a crime: 

The fact, that, either before, or at the time of 
or after, the alleged crime. A provided evidence 
which would tend to give to the facts of the ease an, 
appearance favourable to himself, or that he destroy- 
ed or concealed evidence or prevented the presence, 
or procured the absence, of persons who might 
have been witnesses, or suborned persons to give 
false evidence respecting it, are relevant. 

({) The question is, whether A robbed B : 

The facts, that, after B was robbed, C said in 
A's presence— ^^the Police are coming to look for 
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the man who robbed B", and that, immediately 
afterwards, A ran away, are relevant. • 

(g) The question is, whether A owes B 
rupees 10,000 : 

The facts, that, A asked C to lend him money 
and that D said to C in A's presence and hearing 

I advise you no£ to trust A, for he owes B 10,000 
rupees ** and that A went away without making any 
answer, are relevant facts. 

(h) The question is, whether A committed a 
crime : 

The fact, that, A absconded after receiving a 
letter warning him that inquiry was being made 
for the criminal and the contents of the letter, is 
relevant. 

(i) A is accused of a crime : 

The facts, that, after the commission of the 
alleged crime, he absconded or was in possession 
of property or the proceeds of property acquired 
by the crime, or attempted to conceal things which 
were or might have been used in committing it, 
are- relevant. 

(j) The question is, whether A was ravished : 

The facts, that, shortly after the alleged rape, 
she made a complaint relating to the crime, the 
circumstances under which, and the terms in which, 
the complaint was made, are relevant. 

The fact, that, without making a cmnplaint^ 
she said that she had been ravished, is not relevant 
as conduct under this section, though it may be 
relevant 

as a dying declaration under Section 32, clause 
(i), or 

as corroborative evidence under Section 157, 

(k) The question is, whether A was robbed : 


Explanation 

II. 


Explanation 

II. 


Conduct. 


Explanation 

I. 
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Explanation 

I. 


Admission 
by conduct'. 


Can the 
statemttnt of 
a person 
amount to 
conduct ? If 
SO, when ? 


The facts^ that, soon after the alleged robbery^ 
he. made a complaint relating to the olTence,. the 
circumstances under which^ and the terms in which, 
the coinf)Iaint was made, are relevant. 

The fact, that, he said he had been robbed 
•without making a complaint^ is not relevant as 
conduct under this Section, though it may be 
relevant — 

as a dying declaration under Section 32, clause 
(I), or 

as corroborative evidence under Section 157. 

Analysis. This section makes the following 
things relevant : — 

(a) motive or preparation for a fact in issue or 
relevant fact : 

(b) previous or subsequent conduct of parties 
or their agents to a suit or proceeding S 

(c) the conduct of the complainant : 

(d) statements of parties accompanying and 
explaining their conduct ; 

(e) statements of third parties made to or in the 
presence of the parties affect,\ng their conduct. 

Explanation II. In order to make the statements 
of third persons relevant against the conduct of any 

e it shall be shown that such party had actual 
ledge of such statements being made and 
that suc^ statements made or likely to have 
made his cTonduct affected Thereby and that such 
party had an opportunity of replying to or contra- 
dicting the statements. /{'- / ' > 

When statement amounts to conduct ?. 
The word ‘^conduct*’ in Section 8 does not include 
statements unless those statements accompany and 
explain acts other than those statements. Such 
statements may be relevant under section 32 or as 
corroborative evidence under section 56. 
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Statement by the persoij injured made in the J//ustrate by 
j^resence of the accused is admissible under sections decided cases. 
6 and 8. Siatements contained in judgments and 
decrees arc not admissible as evidence of conduct. 

In Queen Empress v, Abdulla^ signs made by the 
deceased vva.s not admissible as vtatcmeiits as to 
her death because there was nothing to connect 
them with the cause of death. In Emperor v. 

Altsri * the conduct of the accused in taking the 
ix)licc to a certain place an<l pointing out ornaments 
which tlie dccc iseJ was wearing at the time of her 
death was admissible as her conduct. 

Subsequent conduct in fabricating evidence to 
prove alibi is admissible to prove a consciousness 
of impending danger and guilt.’ 

9. Facts necessary to explain or 
introduce relevant facts. Facts necessary 

(1) to explain or introduce a fact in 
issue or relevant fact, or 

(2) which support or rebut an inference 
suggested by a fact in issue or a relevant 
fact, or 

(3) which estaHlish the identity of any 
thing or person whose identity'* is relevant, 
or 

(4) which fix the time or place at which 
any fact in issue or relevant fact happened, 
or 


1 7 All. 4^0 F. B ; 21 B. L. R.724. 

* 31 All. 592. 

® Queen Empress v. Sami, 13 M. 426. 

* Emperor y. Pane hu Dai, 47 Cal. 671 F. B. 
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(s) which show* the relation^ of parties* 
by whom any such fact was transacted, 

are relevant, in so far as they are neces' 
sary for that purpose. 

ILLUSTRATIONS 

(a) The question is whether a given document 
is the will of A : 

The state of A's property and of his family at 
the date of the alleged will may be relevant facts. 

(b) A sues B for a libel imputing disgraceful 
conduct to A* ; B affirms that the matter alleged to 
be libellous is true : 

The position and relation of the parties at the 
time when the libel was published may be relevant 
facts as introductory to the facts in issue. 

The particulars of a dispute between A and B 
about a matter unconnected with the alleged libel 
are irrelevant, though the fact that there was a 
dispute may be relevant if it affected the relations 
between A and B. 

(c) A is accused of a crime : 

The fact, that, soon after the commission of the 
crime, A absconded from his house, is relevant 
under section 8, as conduct subsequent to, and 

affected by, facts in issue. 

The fact, that, at the time when he left home, 
he had sudden and urgent business at the place to 
which he went, is relevant as tending to explain 
the fact that he left home suddenly. 

The details of the business on which he left are 
not relevant except in so far as they are necessary 
to show that the business was sudden and urgent. 


1 Radhan Singh v. Kuarii Dickhit, i8 All, 98. 
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(d) A sues B for inducing C to break a 
-contract of service made by him with A. C, 
on leaving A’s service, says to A “I am leaving 
you, because B has made me a better offer’*. 
This statement is a relevant fact as explanatory of 
Os conduct which is relevant as a fact in issue. 

(e) A, accused of theft, is seen to give the 
stolen property to B, who is seen to give it to A’s 
wife. B says, as he delivers it, “A says you are to 
hide this” ; B’s statement is relevant as explanatory 
of a fact wkick is part of the transaction. 

(f) A is tried for a riot, and is proved to have 
marched at the head of a mob : 

The cries of the mob are relevant as explanatory 
of the nature of thef transaction. 

10. Things said or done by conspirator 
in reference to common design. Where 

there is reasonable ground^ to believe that 
two or njore persons have conspired together 
to commit an offence or an actionable wrong, 
any thing said, done or written by any one 
of such persons in reference to their common 
intetitian, after the time when such intention 
was first entertained by any one of them, 
is a relevant fact 

(a) as against each of the persons be- 
lieved to be so conspiring, 

(b) as well as for the purpose of proving 
the existence of the conspiracy , and 

(c) for the purpose of showing that any 
such person was a party to it. 


1 Bartndra Kumar Ghose v. Emperor, 37 Cal. 467. 


When are 
acts and 
statements 
relevant ? 

Is there anjT 
difference 
between 
English and 
Indian Law ? 
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ILLUSTRATION 

Reasonable ground exihts ii>r ving that A 
has joint'd in a conspiracy to wage war aj.aintt the 
Queen. 

The facts that R prorun arms in Europe for 
the purpose of the conspiracy, C colh cted money 
in Calcutta for a like objt.ct, D persuaded persons 
to join tliC conspiracy in Bombay, E published 
writings advocating the object in view at Agra, and 
F transmitted from Delhi to G at Cabiil the money 
which C had collected at Calcutta, and the contents 
of a letter written by H giving an account of the 
conspiracy, are each relevant both to prove the 
existence of the consjdracy, and to prove A’s com-' 
plicity in it, although he may have been ignorafit of 
all of them, and although the persons* by whom 
they were done were strangers to him, and although 
they may have taken place before he joined the 
conspiracy or after he left it. 

Cas.es. The phrase* ^‘anything written^’ includes 
communications between different conspirators.^ The 
'Statement of an accused made after arrest and not 
amounting to a confession eajn ,not be used against 
a co-accused.^ 

Essentials to establish conspiracy 

(a) there must he an agreement which may be 
proved by t ircumstantial evidence showing a 
reasonable ground : 

(b' the thing done must have been done with 
reference to the common intention : 

(c) such intention must liave cn entertained 
by one of tiie prtrtics.^ 

1 Em/^eror v. Abani Etiusan Chaktavoriy, Cab 
169. 178. 

^ Sital Singh v. Emperor^ 46 Cal. 700. 

^ Bahnokand, P. R. No. 17 of 1917 (Cr.) 
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Acts and statements of conspirators — 
Eng’lish and Indian Law disting-uished. In 

Enoland, acts and statements of conspirators 
nipst he in rX':rution or in furtherance of the com- 
mon design or they must have been made before the 
accused ceisc i to be a member of the conspiracy. 

In India^ if such acts and statements are done 
not in exorution or furtherance of, but merely in 
reference to, tfie common design, or if such acts 
and statements are made in reference to the com- 
mon design after the accused has ceased to be a 
member of tlie conspiracy, he is liable for them. 

A conspiracy means more than the joint action 
of two or more persons to commit an offence. 

There mii.^t have been some pre-concert.^ The 
agreement to conspire may be inferred from 

circumstance's. 2 

71io.se IV ho come in at a later stage are equally 
guilty, providt'd the agreement be proved.^ 

11. When facts not otherwise relevant 
"become relevant? Facts not otherwise 
relevant are relevant 

(1) if they are inconsistent with any 
fact in issue or relevant fact : 

(2) if, by themselves or in connection with 
other facts, they make the existence or non- 
existence of any fact in issue or relevant fact 
highly probable or improbable. 


What is the 
difference 
between 
English and 
Indian Law 
as regards 
“Relevancy 


When ar,e 

“similar 

facts” 

relevant and 
admissible in 
evidence? Cite 
any leading 
case. 


^ Na^^cniira Bala Dehee v. Emperor^ 4 C. W. N. 

, 5 * 8 . 530- 

^ Barin ha Kumar Ghosh v. Emperor^ 37 Cal. 467. 
Ibid. 



Inconsistent. 


Improbable. 


Probable or 
improbable. 


What is the 
necessity of 
Section ii of 
the Evidence 
Act? 

Explain how 
evidence of 
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ILLUSTRATIONS 

(a) The question is, whether A committed a 
crime at Calcutta on a certain day : 

The fact, that, on that day A was at Lahore, is 
relevant. 

The fact, that, at the time when the crime 
was committed, A was at a distance from the place 
where it was committed, which would render it 
highly improbable, though not impossible, that he 
committed it, is relevant. 

(b) The question is, whether A committed a 
crime : 

The circumstances are such that the crime must 
have been committed either by A, B, C, or D. 
Every fact which shows that the crime could have 
been committed by no one else, and that it was not 
committed by either B, C, or D is relevant. 

When are ‘‘similar facts’^ relevant and 
admissible in evidence ? In Reg v. Parbhudas} 
West, J., said : — This section is expressed in 
terms very extensive. But sections 32 and 54 
limit its operation. If it is used in extensive 
sense, most of the sections as cto relevancy would 
have been rendered unnecessary and in many cases 
complexity would arise to the prejudice of justice.^* 

Necessity of this section. Of the sections 
6 — 10 which deal with relevancy of collateral facts ^ 
section 6 deals only with facts forming part 
of res gestae. Sections 7 and 8 deal only with 
causative collateral facts. Section 9 deals only 
with introductory or explanatory collateral facts : 
and section lO deals with acts of one of the cons- 
pirators without the knowledge or complicity of 
another as relevant as well as against the latter. 

^ II B. H. C, 90, 91 \ Emperor v. Panchu Das, 47 
Cal. 671 (1920). 
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Hone of these sections has*dealt with the collateral 
fact inconsistent with the fact in issue or relevant 
fact. Para i of section ii deals with such incon- 
sistent collateral facts which furnishes the defence 
of a// 3 /*which is often urged in trials of grievous 
offences. 

The following two requirements are necessary 
to make collateral facts relevant under this 
section .* — 

(1) The collateral facts must be proved satisfac- 
torily. 

(2) It must afford a reasonable inference as to 
the matter in issue.^ 

Under certain circumstances, in certain ca^es, 
the judgment not inter partes^ nor in rem^ nor 
relating to public matters are admissible to explain 
the nature of possession to throw light on the 
motives or conduct of parties or identity of 
property.* 

Does this section apparently make all 
facts relevant ? Tliat this section has not been 
hy)pily worded has been partially admitted by its 
author Sir James Fitz James Stephen when he 
says: — The meaning of this section would have 
been more fully explained if words to the following 
effect had been added to it ‘*no statement shall be 
regarded as rendering the matter stated highly 
probable within the meaning of this section unless 
it is declared to be a relevant fact under some 
other section of this Act.*^ From this it appears 
that (ais^ctden shall be considered as subject to other 
sections which deal with collateral relevant facts. 

^ Khaver Sultan v. Rukha Sultauy 6 B. L, R. 983. 

* Lakshman v. Amrit. 24 Bom. 591, ^99 : Tepu 
Khan v. Rajani Mohan Das, 25 Cal. 522 F. B. holds 
that Gujju Lall v. Faiiek Lalh 6 Cal. 17 1 F. B. is 
materially qualified by Ram Ranjan Chakraverty 
V. Ram Narain Singh 22, I. A. 60 and Biiio Kunwar 
V, Kesho Pershad^ 24 I. A. 10. 


alibi becomes 
relevant. 


Does not 
Section ii 
apparently 
make all fact s 
relevant ? 

Give two 
illustrations 
of fact wihch 
may be 
relevant 
under Section 
1 1 only and 
not under any 
other Sec- 
tion of the 
Evidence Act- 



( 42 ) 


Justice Cunninii[ham says *‘111 applyinc^ the section’ 
care be taken not tn p;it <o > libv:» -m inter- 

pretation on the expressions probable and 
improbable^ 

12. Rclovant facts to dotormine the 
amount of damages. In suits in which 
damages are claimed, any fact which will 
enabl«.“ the court to determine the amount of 
damages which ought to be awarded is 
relevant. 


What facts 
are relev'ant 
when any 
rig^ht or 
custom is in 
rjuestion ? 


;i3. Facts relevant when right or cus- 
tom 18 in question. Where the question is 
as to the existcaice of any right or ciistoniy 
the following facts are relevant : — 

^'(a) Any transaction. 


(i) by which the right or custom in 
question was created, claimed, modified, 
recognised, asserted, o.r denied, or 

(ii) which was inconsistent with /its 
existence ; 

Particular instances in which the right 
or custom was 

(i) claimed, recognised or exercised, or 

(ii) in which its exercise was disputed^ 
asserted or departed from. 


ILLUSTRATION 


The question is, whether A has a right to a 
fishery ; 

A fU:ed conferring the fishery on A^s an- 
cestors^ a mortgage of the fishery by A^s fatl:ier,. 
a suhst quent grant of the fishery by A^s father 
irreconcilalile with the mortgage, particular ins- 
tances in w’hich A*s father exercised the right, or in* 
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which the exerc ise of the right >> as stopped hy A*s 
nei^hbouis, are r< levant facts. 

Sections 13 , 32 and 43 . St-rtions 1^32 (c lauses 
iv and vii) and 48 deal with facts hi'^h are relevant 
relating to or custom {including 

Right. This expression means any right of or 
over property and is not restricted to incorporeal 
rights onlj/.^ 

Custom is a rule which, in a particular district, 
class or family, has, from long usage-*, obtained the 
force of law. 2 A custom must he (a) ancient^ 
(b) certain^ (c) reasojtahle^ (d) continuous and 
uniform, (e) compulsory and not optional, (f) fx^ace- 
able and (g) not immoral. 

If judgments are transactions ? Judgments^ 
though not inter partes adniis-;ible in eA'idc nice in 
proof of right or custom asserted! or denied from the 
pleadings embodied in such judgments. 

Police orders made to prevent breaches of the 
peace in cases of dispute as to immoveable property 
are admissible as evidence of a transaction.'^ 

14. Pacts showing existence of state 
of mind, or of body or bodily feeling. 

Facts 

(a) showing the existence of a)iy state 


^ l^he Collector <7/* Gorakhpur v. Palakdhari^ 

All. I. F. B : Kanchho Idas P rpu IV:^’haT\ 10 Bom, 
439: Vyihilinfsaw, Venkalachala^ 16 Alud 194: Gujju 
JL»all V. ITalleh Lall 6 Cal. 171 F. B. pt r Justice 
Mitter : Pe pu Khart v. JRajani Jl/(diau /?aSy 2^ (^al. c;2 2. 
The majvjrity of the Judge? in Gujju Fail v. I’atleh Fall 
6 Cal. 1 71 F T>. n stricted the w^^rd “light” to incorpo- 
real rights <j!ily. 

2 Haraprasad v. Sheodayal, I. F. R. 3 I. A. 285. 

* Dinaniani Choudhurant v. Brajamohini Chou-- 
dhurani, 26 Cal. 187 P. C. 
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of mind} such as, intention, knowledge, good 
faith, negligence, rashness, ill-will, good will 
towards any particular person, or 

(b) showing the existence of any state 
of body or bodily feelings 

are relevant, when the existence of any 
such state of mind, or body, or bodily feel- 
ing is in issue or relevant. 

Explanation /. A fact relevant as showing 
the existence of a relevant state of mind 
must show that the state of mind exists, not 
generally, but in reference to the particular 
matter in question. 

Explanation II. But, where, upon the 
trial of a person accused of an offence, the 
previous commission by the accused of an 
offence is relevant within the meaning of this 
section, the previous conviction of such 
person shall also be a relevant fact. 

ILLUSTRATIONS 


Knowledge. 


Knowledge. 


(a) A is accused of receiving stolen goods 
knowing them to be stolen. It is proved that he 
was in possession of a particular stolen article : 

The fact, that, at the same time, he was in 
possession of many other stolen articles, is 
relevant, as tending to show that he knew each and 
all of the articles of which he was in possession to 
be stolen 

.b) is accused of fraudulently delivering to 
another person a counterfeit coin^ which, at the 
time when he delivered it, he knew to be counter- 
feit ; 

The fact, that, at the time of its delivery, A was 


1 Baharudin, i8 C. L. J. 578, 
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possessed of a number of other pieces of counter- 
feit coin, is relevant : 

The fact, that, A had been previously convicted 
of delivery to another person as genuine a counter- 
feit coin knowing it to be counterfeit is relevant. 

(c) A sues B for damage done by a dog of 
B’s which B knew to be ferocious : 

The facts that the dog had previously bitten X, 
Y and Z, and that they had made complaints to B, 
are relevant. 

^d) The question is, whether A, the acceptor 
of a bjll of exchange, knew that the name of the 
payee was fictitious : 

The fact that A had accepted other bills drawn 
in the same manner before they could have been 
transmitted to him by the payee if the payee had 
been a real person, is relevant as showing that A 
knew that the payee was a fictitious person. 

(e) A IS accused of defaming B by publishing 
an imputation intended to harm the reputation 
of B : 

The fact of previous publications by A respect- 
ing B showing ill-will on the part of A towards 
B is relevant as proving A’s intention to harm 
B*s reputation by the particular publication in 
question : 

The facts, that, there was no previous quarrel 
between A and B, and that A repeated the matter 
complained of as he heard it, are relevant as 
showing that A did not intend to har m the 
reputation of B. 

(f) A is sued by B for fraudulently representing 
tc B that C was solvent , whereby B, being in- 
duced to trust C,* who was insolvent, suffered 
loss : 

The fact, that, at the time when A represented 
C to B solvent, C was supposed to be solvent 


Knowledge. 


Knowledge. 


Intention. 


Good faith. 
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Good iaith. 


Good faith. 


Intention. 


Intention. 


by l)is nei^Iibours, amf by persons dealin^^ with 
him, is relevant as sh.ovving that A made the 
representation in good iaith. 

(g) A is sued by B for the price of w ork done 
by 13 upon a house of wdiich A is owner, by the 
order of C, a conti actor : 

A's ilefence is that B*s contract was with C : 

The fact, that, A paid C for the work i*) ques- 
tion^ is relevaiiL as proving that A did, in good 
faith, make over lo C the management of the 
work in question, so that C w^as in a position to 
contract with 13 on C’.s own account, and not as 
agent tor A. 

(h) A is actustil cT the dishonest misappro- 
priation of property which he had found, and the 
question is^ wliCtlur, when he appropriated it, 
^ D belif v«- d in go faith that the real owmer 
could not be found : 

The fact, that, public notice of the loss of 
the pioiieiiy bad been given in the place 
where A was, is relevant as showing that A did 
not. in good laith. believe that the real owner of 
the proper!) cculd not be foui^d : 

The fact, that, A knew, or had reason to believe, 
that the notice w'as given fraudulently by C, who 
had heard ot the loss of the ]>i'o[>erty, and 
w’ished lo set up a false claim to it, is relevant 
as showing that the fact that A knew of the 
notice did nut disprove A*s good faith. 

(i) A is charged with shooting at B wdth intent 
to kill him. 

In order to sliovv A's intent, the fact of A's 
having previously shot at B may be proved. 

(j) A is charged with sending threatening 
letters to B : 
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9 

Threatening letters previously sent by A to 
B may* be proved as showing tl\e intention of the 
letters. 

(k) The question is, whether A has been 
guilty of cruelty towards B, his wife : 

Expressions of their feeling towards each 
other shortly before or after the alleged cruelty 
are relevant facts. 

(l) The question is, whether A^s death was 
caused by poison : 

Statements made by A during his illness as 
to his symptoms are relevant facts. 

(m) The question is, what was the state of 
A's health at tlie time when an assurance on 
his life was effected : 

Statements made by A as to the state of his 
health at or near the time in question are relevant 
facts. 

(n) A sues B for negligence in providing him 
with a carriagi* for hirt^ not reasonably fit for use, 
whereby A was injured : 

The fact, that B’s attention was drawn on other 
occasions to the defect of the particular carriage, 
is relevant. 

The fac t, that B was habitually negligent about 
the carriages which he let to hire, is irrelevant. 

(o) A is tried for the murder of B by inten- 
tionally shooting him dead : 

The fact, that A. on other occasions, shot at 
B, is relevant as showing his intention to shoot 
B : 

The fact, that A was in the habit of shooting 
at people with intent to murder them, is irrevelant, 

(p) A is tried for a crime : 


Ill-will. 


State C3f body 
or bodily 
feclin^Jf. 


State of body. 


Neglipfence. 


Intention. 


Intention. 
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Explanation!. The fact^ that he said something indicating an 
intention to commit that particular crime^ is 
relevant. 


^‘Evidence 
must be 
directed and 
confined to 
the matter in 
issue: but 
evidence as 
to matter not 
in issue may 
be given in 
order to prove 
intent.” 
Explain and 
Illustrate. 


The fact, that he said something indicating a 
general disposition to commit crimes pf that class, 
IS irrelevant. 

Scope of this section. This section is appli- 
cable to cases wherein criminal or wrongful inten- 
tion is a necessary element to constitute the offence 
or liability. It is an exception to the general 
rule that facts gestae and collateral facts must be 
linked together as cause and effect. It does not 
extend to cases where the question of guilt or 
innocence depends upon actual facts and not 
upon the state of a man’s mind or feeling.^ 

Section 14 does not go beyond the English 
Law,* Evidence showing that the accused had 
similarly cheated other persons is inadmissible.® 
Illustration (a) shows that it is not necessary that 
all the facts should form part of one transaction, 
but that they should be parts of a series of similar 
occurences.^ 

Evidence as to matter not in issue may be 
given in order to prove intent. Although 
evidence should, as a general rule, be directed and 
confined to the matter in issue, facts showing the 
state of mind, or state of body or bodily feeling may 
be put in evidence when their existence is 
in issue or relevant e. g# A is accused of 
murder of B : * here his intention, knowledge or 
ill-will is a fact in issue to determine whether 


1 Empress v. M. J. V, Mooieliar^ 6 Cal. 658, 659. 

2 Queen v. Parbhudas^ 1 1 B. H. C. R. 90 ; Emperor 
V. Fakir appa, 15 Bom. 502. 

3 Emperor v. Abdul ^Wahed, A. L, J. 1269. 

^ Emperor v* Dehendra Prasad^ 36 Cal. 573. 
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he has committed an offe*nce under section 302 
( murder ) or 325 ( grievous hurt ) 1 . P« Code. 

Motive or intention can not prove an act. 
tjho character of the accused is not a fact in issue, 
the evidence of bad character is not admissible to 
prove the commission of the crime by him^. 

Res Inter Alios ActSB. As a general rule, 
inferences are not to be drawn from one fact to 
another unless they are specifically connected with 
each other. Fac|:s which resemble each other can 
not be said to be specifically connected with each 
other but sections 14 and 15 are exceptions to 
this rule. The defences of ignorance, accident, 
mistake, iona fides etc can be rebutted by proving 
the state of mind, knowledge or intention on the 
part of the accused in criminal cases, and fraud, 
malicious intention or negligence on the part of 
the defendant in civil cases can be proved by 
the evidence of His intention, knowledge and mala 
fides. 

Explanation II. Previous conviction becomes 
relevant when the existence of any state of mind or 
body or bodily feeling is in issue or relevant, ^ 

15. Facts showing accidents, intention 
or particular knowledge. When there is a 
question whether an act was 

(a) accidental or intentional^ or 

(b) done with a particular knozvledge 
or intention^ 

the fact, that such act formed part of a 


^ Mankura Dasi, 27 Cal. 139. 

' Emperor v. Alloomiya Husan^ 28 Bom. 129. 


4 
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series of similar occurences in each of which 
the person doing the act was concerned, is 
relevant. 

ILLUSTRATIONS 

(a) A is accused of burning down his house 
in order to obtain money for which it is insured : 

The facts, that, A lived in several houses 
successively, each of which he insured, in each of 
which a fire occured, and, after each of which fires, 
A received payment from dififeretit insurance offices, 
are relevant as tending to show that the fires were 
not accidental. ^ 

(b) A is employed to receive money from the 
debtors of B. It is A's duty to make entries in a 
book showing the amounts received by him He 
makes an entry showing that, on a particular occa- 
sion, he received less than he really did receive : 

The question is, whether this false entry was 
accidental or intentional : 

The facts, that, ^^^r entries made by A in the 
same book are false, »and that the false entry is in 
each case in favour of A, are^ relevant. 

(c) A is accused of fraudulently delivering to 
B a counterfeit rupee : 

The question is, whether the delivery of the 
rupee was accidental : 

The facts, that, soon before or soon after the 
delivery to B, A delivered counterfeit rupees' to C, 
D and E, are relevant as showing that the delivery 
to B was not accidental : 

Cases. That the accused has been concerned 
in a systematic course of conduct of the same 
specific kind and proximate in kind is relevant.^ 

^ Amriia Lai Hazra v. Emperor (1915), 42 CaL 


957 * 
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In an action for defamafion, instances of acts 
of the plaintiff more or less closely resembling 
the particular act of misconduct imputed to the 
plaintiff in the libellous statement are not admissi- 
ble in evidence.^ 

When tliere is evidence of plain intention, sub- 
sequent incidents are not admissible under section 
n. and evidence as to whether antecedent and 
subsequent incidents were accidental or not are also 
not admissible under section 14 or 15.^ A. clerk 
in charge of the renewal of licenses received two 
annas in excess of the license fee on previous occa- 
sions. These facts are not admissible against him 
under section f4 or 15 in a charge that he has taken 
two annas in excess.'^ , 

16. Existence of course of business 
T^hen relevant. When there is a question 
whether a particular act was done, the 
existence of any course of business, according 
to which it naturally would have been done, is 
a relevant fact. 

ILLUSTRATIONS 

(a) The question is * whether a particular letter 
was despatched : 

The facts, that it was the ordinary course of 
business for all letters put in a certain place to be 
carried to the post, and that that particular letter 
was put in that place, are relevant. 

(b) The question is, whether a particular letter 
reached A. The facts that it was posted in due 
course, and was not returned through the dead 
letter office, are relevant. 

^ Nadirshaw Sukhia^ 15 Bom. L.R. 130. 

* Emperor v. Panchu Das^ Cal. 67), 

s Emperor v. Abdul Wahed Khan^ 34 All. 93. 
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Course of business.* If may mean professional 
business or trade or any transaction public or 
private. 

A refusal to receive a registered letter is 
sufficient service of notice to vacate. ^ 

The following “statements^' are relevant under 
this Act : — 

1. Admissions (ss. 17-23 and 31). 

2. ^ Confessions (ss. 24-30).. 

3. Statements by persons who can not be pro- 
duced as witness (ss. 32-33). 

4. Statements made under special circum- 
stances (ss. 34-39). 


ADMISSIONS 


* * * 

How is 
•‘admission” 
defined ? 
Define 

"‘Admission”. 


17. Admission defined. Kn admissiortis 
a statement, oral or documentary^ which sug- 
gests any inference as to any fact in issue 
or re levant fact^ and which is made by any 
of the persons, and under the circumstances, 
mentioned in sections 18-20. 

They are 

(1) Statements made by a party to a proceed- 
ing : 

(2) Statements made by his authorised agent 2 

(3) Statements by a suitor in a representative 
character : 

(4) Statements by a party interested in the 
subject-matter ; 

(5) Statements by a person from whom interest 
has been derived by a party (s. 18) % 


^ Jogendra Chandra Ghose v. Dwarka Nath 
Karmakar^ 15 Cal. 68 1. 
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(6) Statements by a person whose position 
must be proved as against a party to a suit (s. 19) 5 

(7) Statements by persons expressly referred 
by a party to a suit (s. 20). 

Seope of Sections 17 - 29 . A statement, oral or 
documentary, is admissible under sections 17 and 18 
as admission. An admission may be proved under 
sections 21 against the person who made it. Sections 
19 and 2o refer to special cases of admission. Section 
22 deals with admissions as to contents of a docu- 
ment. Section 23 deals with admissions admissible 
in civil cases under certain circumstances. Sections 
24-26 make an admission by an accused person 
inadmissible unless it amounts to confessions 
which are dealt with in sections 27-29, A confession, 
though not admissible in criminal cases, may be 
admissible in civil matters^. Sections 18-20 are excep- 
tions to the rule that admissions are admissible 
against the party maldng them. 

18. Statements by party to proceedings or 
his agent, in representative character, interested p 

in subject matter, and by^ person from whom who cLT may 
interest derived. ^ admissions ; 

Statements made by a party to the pro- sion by an ' 
ceeding, or by an agent to any such party 
whom the court regards, under the circum- afrainst his 
stances of the case, as expressly or impliedly 
authorised by him to make them, are case’ 

admissions. 

Statements made by parties to suits, 
suing or sued in a representative character, 
are not admissions unless they were made 
while the party making them held that 
character. 


1 Queen Empress v. Tribhovan, 9 Bom. 131, 134. 
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Statements made by — 

(1) Persons who have any proprietary- 
ox pecuniary interest in the suh/cct-uiatter 
of the proceeding and who tnake the state- 
ment^ in their character of persons so 
interested, or 

(2) Persons Jrom lohom the parties to 
the suit have derived their interest in the 
subject-matter of the suit, 

are admissions, if they are made during 
the continuance of the interest of the persons 
making the statements. 

Privies may be divided into three classes - 

' (1) By blood relation, as heirs, ancestors, 
coparceners ; 

(2) By law, as executors,, administrators, 
testators ot persons dying intestatej 

(3) By interest or estate, as vendor, purchaser 

Agent. If the court < fegarcls the agent to 
have been expressly or impliedly authorised to make 
the admission, such admission is admissible in 
evidence both in civil and criminal cases. Such 
admission need not be made on oath.^ 

Section 18 refers to five classes of persons s — (i) 
party to a proceeding: (2) agent authorised by such 
party : (3) party suinj^j or sued in a representative 
character making admissions : (4) persons having 
pecuniary or proprietary interest in the subject- 
matter : and (5) persons from whom the parties to 
the suit have derived their interest in the subject- 
matter. 


^ Oovindji v. Chhoialal^ 2 B. L, R. 651, 
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Ca ses. Admission by one jointly interested in 
the subject-matter with others is admissible against 
others. ' 

Admission of facts made by a pleader binds his 
client.^ 

But a pleader^s admission on questions of law 
does not bind his client. ® 

Admission or confession of judgment by one 
defendant can not bind otherldefendants,^ 

Admissions of a guardian either ad litem or 
next friend can not bind a minor. According to 
Bombay and Madras High Courts, a guardian 
appointed under the Guardians and Wards Act 
can extend the period of limitation by signing an 
acknowledgment of liability of a debt/' But the 
Calcutta High Court holds otherwise.® ^ 

19. Admissions by persons whose position 
must be proved as against party to suit. 
Statements made by persons whose position 
or liability it is necessary to prove as against 
any party to the suit are admissions, if such 
statements would be relevant as against such 
persons in relation to si^ch position or 
liability in a suit brought by or against thern, 
and if they are made whilst the person mak- 


^ Meajan Matbar v. Alimuddi, 44 Cal. 130. 

" ycigo^pctti Mudaliar v. Ekamhora Mudaltar^ 21 
Mad. 274: Jang Bahadur v. Shankar, 13 All. 272 F, B. 
* Narayan v. Venkaiacharya^ 6 B. L. R. 434. 
Lachvian v, Tansukhy 6 All, 395. 

Annapaganda v. Sangadigyapa, (1901) 3 Bom. 
L. R. 817 \Kailasa Padiachi v. Ponnukannu Achi, iS 
Mad. 456, 

^•Chhato Ram wrBitio Aliy 26 Cal. 51. 
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ing them occupies such position, or is subject 
to such liability. 

ILLUSTRATION 

A undertakes to collect rents for B. B sues A 
for not collecting rents due from C to B. A denies 
that rent was due from C to B. A statement by 
C that he owed B rent is an admission, and is a 
relevant fact as against A if A denies that C did 
owe rent to B. 

Admissions by strangrers to a suit are not, 
as a rule, admissible in evidence. But sections 19 
iand 20 are exceptions to this rule. Section 19 makes, 
admissions by strangers admissible when they make 
themselves liable bytsuch admissions or when they: 
would have made themselves liable if suits had been| 
instituted against them. 

Admissions by persons whose position must be 
proved are in the nature of original evidence 
and not hearsay though they are not cited as 
witnesses.^ 

2o. Admissions by persons expressly 
referred to by party tb suit. Statements 
made by a person to whom a party to the 
suit has expressly referred for information in 
reference to a matter in dispute are admi- 
ssions. 

ILLUSTRATION 

The question is, whether a horse sold by A to B 
is sound : A says to B ''go and ask C , C knows 
all about it C's statement is an admission. 

Seotions 18 to 20 are exceptions to the general 
rule that " admissions are admissible in evidence 


^ Alt Mot din v. Komhi^ 5 Mad. 239. 
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against the party making* them and not against 
others.’^ 


Case. A prisoner indicted for receiving stolen goods 
asked the police to refer to the list of goods prepared 
by his wife. Such list was admissible in evidence.' Comment : 


Proof of admissions against 


'^Admissions 
can not be 


persons making them and not by or on proved by 


their behalf and their Exceptions. 

Admission!; are relevant, and may be 
proved as against the person who makes them 
or his representative in interest; but they can 
not be proved hy^ or on behalf of^ the person 
who makes them, or by his representative in 
interest, except in the following cases : — 


on behalf of 
the person 
who m^kes 


(i) An admission may be proved by or 
on behalf of the person making it, when it is usedorproved 
of such a nature that, if the person making ^ehaifclf" 
it were dead, it would be relevant as between those who 


third persons under Section 32- 


make them ’ 
When is an 


(2) An admission may be proved by or •‘dmi-sijn.by 

ULirr^i \ ^ bind-ng on 

on behalt ot the p^erson making it, when it b ? Can an 
consists of a statement of the existence of 
any state of mind or body relevant or in issue, in favour ot 
made at or about the time when such state of • 

mind or body existed and is accompained by 
conduct rendering its falsehood improbable. 


(3) An admission may be proved by or 
on behalf of the person making it, if tt is rele 
vant otherwise than as an admission. be proved^by 

Principle. The admissibility of statements uCe'^a'rt'^ 
against the person making them is based on the making them ? 


1 Reg V. Mallory, 15 Cox, 456. 
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Admission 
against the 
person who 
made it. 


Exception (i) 


Exception (i) 


theory that no man makes a statement againstl 
his own interest. Biit the exceptions to this principle! 
have been introduced from necessity on the! 
hypothesis that before the controversy arose the 
man making the statements had no motive to make \ 
false statement in a solemn deed or will or relating i 
to the state of his mind or body. • 

ILLUSTRATIONS 

{a) The question between A and B is, whether 
a certain deed is or is not forged. A affirms that 
it is genuine : B says that it is forged: 

A may prove a statement by B that* the deed is 
genuine, and B may prove a statement by A that 
the deed is forged. But A cannot prove a state- 
ment by himself, that the deed is genuine, nor can 
B prove a statement by himself that the deed is 
forged. 

(b) A, the captain of a ship, is tried for 
casting her away : evidence is given to show that 
the ship was taken out of her proper course : 

A produces a book kept by him in the ordinary 
course of his business, showing observations 
alleged to have bf^en taken by him from day to 
day and indicating that the .ship was not taken out 
of her proper course. A may prove those state- 
ments, because they would be admissible between 
third parties, if he were dead, under section 32, 
clause (2). 

(c) A is accused of a crime committed by him 
at Calcutta : He produces a letter written by himself, 
and dated at Lahore on that day, and bearing 
the Lahore post-mark of that day; 

The statement in the date of the letter is 
admissible, because, if A were dead it would be 
admissible under section 32, clause (2). 
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(d) A is accused of receiving stolen goods, 
knowing them to be stolen. He offers to prove 
that he refused to sell them below their value : 

A may prove these statements, though they 
are admission*^, because they are explanatory 
of conduct influenced by facts in issue. 

(e) A is accused of fraudulently having in his 
possession counterfeit coin which he knew to be 
counterfeit : 

He offers to prove that he asked a skilful 
person to examini^ the coin, as he doubted whether 
it was counterfeit or not, and that, that person did 
examine it, and told him it was genuine : 

A may prove these facts for the reasons stated 
in the last preceding illustration. 

Cases* An admission of a point of law is not 
binding on the person making it.^ An oral confes- 
sion recorded by a Magistrate niciy be admissible 
it proved by him and if it is not subject to 
sections 24, 25 and 26. ^ 

Representatives^* include privies in blood, law 
or estate. The puchaser, at an ordinary auction- 
sale, is a representative in interest of the judgment 
-debtor.^ The purchaser, at such a sale, acquires 
his title freed from all alienations and incumbrances 
effected by the debtor subsequent to the attachment 
of the property sold.^ 


^ Balkrishna, 4 Bom. L, R. 340 

® Feroz v. The Crown (1917), P. R. No. ii of 1918, 
Cr. 

Ishan Chunder v. Beni Madhub, 24 Cal. 62 ; 

Mahomed Muzuffer v. Krishna Mohtin^ 22 Cal. 
909 P. C. 

** Dinendronath Sanyal v. Ram Coomar, L. R. 8 
I. A. 65 


Exc tpliort (3) 


Excey^tion (3) 
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Facts relevant under sections 6 to 13 will not 
be rendered inadmissible though they may be 
proved in favour of the person making them. 

A statement in a sale certificate as to the 
amount of rent payable can be used on behalf of 
the party and against a stranger, if it falls under one 
of the exceptions to Section 21.^ 

A statement proving pedigree by one of the 
plaintiffs in a deposition given long before the 
controversy is admissible in his favour.* 

The mortgagor's representative in interest is 
bound by the former^s admission of receipt of 
consideration in the mortgage deed.^ 

A road cess return filed by a temporary lease- 
holder is admissible in favour of a superior 
landlord.^ 


State when 
oral admis- 
sions as to 
contents of 
documents 
are relevant. 
(Ss. 22 , 60 , 
144). 


22. When oral admissions as to con- 
tents of documents are relevant. Ora/ 
admissions as to the contents of a document 
are not relevant, 

(a) unless and until the party proposing 
to prove them shows that he is entitled to 
give secondary evidence of the contents of 
such document under the rules hereinafter 
contained, or 

(b) unless the genuineness of a document 
produced is in question. 


Ramani Pershad v. Narain Sing, 31 Cal. 880 
* Jadunath Sarcar v, Mahendranatk, 12 C. W. N. 266 
® Behan Lai, 35 All. 194 
4 39 Cal. 995 : 39 Cal. 1005 
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Oral admissions as* to the contents of 
ajdocument are relevant and admissible 

(i) when the party proposing to prove them 
is entitled to give secondary evidence of the 
contents of such documents under clauses (a), (c) 
and (d) of Section 65 according to which he is 
entitled to adduce any secondary evidence including 
oral admission; or 

(ii) when the genuineness of a document 
produced is in question, i.e., the document produced 
was identical with the document in question. 

English Law. But the English Law admits oral 
admission of contents of documents even when 
such documents might have been produced as 
against the person making the admission! 

Case. Admission made by a party as to 
contents of a document on oath and not in the 
pleading amounts to a secondary evidence and can 
not supercede the production of the document 
itself.^ 

23 Admission in civil cases when rele- 
vant. In civiV cases no admission is relevant, 

(a) if it is made either upon an express 
condition that evidence of it is not to be 
given, or 

(b) under circumstances from which the 
Court can infer that the parties agreed 
together that evidence of it should not be 
given. 

Explanation. Nothing in this section shall 
be taken to exempt any Barrister, Pleader, 


Cjpmment : 
‘'Oral admis- 
sions as to 
the contents of 
a document 
are not 
relevant.*’ 
When are 
oral admis- 
sions as to the 
contents of a 
document 
releV^int ? 

Is there any 
difference 
between 
Indian and 
English Law 
on this point ? 


} Shekh Ibrahim v. Parvaia Hari^ 8 B. H. C. 163 
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Attorney, or Vakil from giving evidence of 
any matter of which he may be compelled 
to give evidence under section I36, 

When admission in civil cases is not relevant. 

On ^he grounds q{ public policy ^ the admissions made 
by the parties in settlement of their disputes are 
not admissible in evidence, if such admissions are 
imde on conditions that they must not be used as 
evidence, or when the Court can infer that 
admissions were made under ciroumstances from 
which such condition might be inferred. 

Case. Conversations between the parties 
contemplating that the suit miglit be instituted are 
not excluded under this section.^ 


When is a 
confession 
relevant in 
criminal 
proceedings 
and when it 
may not be 
proved ? 

Give reasons 
in si>pport of 
your answer. 
What are the 
provisions 
embodied in 
the Evidence 
Act regarding 
confessions ? 
(Ss. 24 30). 


CONFESSIONS 

~ 24. Confession caused by inducement, 
threat, or promise, when irrelevant in 
criminal proceedings. A confession made 
by an accused i.s irrelevant in a criminal 
proceeding if the making of the confession 
appears to the Court to have been caused by 
any inducement^ threat^ or promise^ having 
reference to the charge against, the accused 
person, proceeding from a person in authority^ 
and sufficient, in the opin’oo of the Court, to 
give the accused person ground which would 
appear to him reasonable for supposing that, 
by making it, he would gain any advantage 
or avoid any evil of a temporal nature in 
reference to the proceedings against him. 


Meajan Matbar v. Alimuddt Mia, 44 Cal. 130 



( ) 

• 

Sections 24*30 of the Indian Evidence Act 
appear to lay down tlie substantive law and sec- 
tions 164, 364 and 533 of the Criminal Procedure 
Code lay down the procedure as to confessions.* 

Under what circumstances a confes- 
sion becomes inadmissible ? A confession 
becomes inadmissible when it is caused by any 
inducement, threat, or promise 

(a) in reference to the charge against the 
accused, 

(b) proceeding from a person in authority, 

(c) giving the accused person reasonable grounds 
for supposing that by making the confession he 
would gain any advantage or avoid any evil 

(i) of a temporal nature, 

(ii) in reference to the proceedings against the 
accused. 

A confession made before a* Magistrate or Court 
in due course of legal proceedings is called judical, 
while a confession made elsewhere is called extra- 
judicial, The latter includes confession of a crime 
as also admissions and acts of the accused from 
which the guilt may be implied. But it is to be 
proved like other facts. 

Admission and Confession distinguished. 

(1) Admission is the genus of which confession is 
a species. 

(2) Confession is generally used in criminal 
cases to express acknowledgment of guilt or sugges- 
tion of criminal intention, while admission is used 
both in civil and criminal cases. 

(3) A statement by the accused person,*; if not 
admissible Jn evidenc^^ as a confession, ipay be used 
as an admi^jion. 


Discuss the 
safeguard 
which the 
legislature 
has provided 
in order to 
make confes- 
sions admis- 
sible. 


* * 

Distinguish 
admission 
from confes- 
sion. 
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(4) Confession always goes against the person 
making it or against his co-accused if they are 
jointly tried for the same offence and never on his 
behalf : but an admission may be used both against 
him or in his favour in the exceptional cases stated 
in Section 21. 


State the 

difference 

between 

confession and 

admission 

regarding 

evidentiary 

value. 


(5) When a defendant admits the claim in a 
civil case, he is said to have thereby confessed 
judgment, 

(6) A confession, if truly and voluntarily made 
and satisfactorily proved, may warrant a conviction 
without any c6rr(^oratipn. Such confession may 
be made to private individuals or to any Magistrate. 
It is of the highest value in proof of the guilt of the 
accused or his criminal intention. 


An admission is prima facie evience against the 
person who makes it but he can rebut or explain 
it away. When admission amounts to an estoppel, 
it also becomes conclusive. 


When is a confession relevant f A confession 
is rel evant 

(i) when it is made after the removal of the 
impression (s. 28) : 

(ii) if it is not made to a police officer (s, 25) : 
and 

(iii) if it is made in the presence of a Magistrate 
though the accused is in the custody of the Police 
officer (s. 26). 

Confession Defhied, A confession is an admis- 
sion made at any time by ariT accused person stat- 
ing dr suggesBng the inference of his guilt.^ 

The principle on which the evidentiary 
value of a confession is based is that no indi- 


^ Queen Empress v. Bahu Lai, 6 All. 509, 539 F. B ^ 
Queen Empress v. Nana, 14 Bom. 260 F. B, 
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vidual speaks against his owtf interest unless impelled 
by gravity of truth or stings of conscience. 

Difference between Indian and English Law 
as to the Proof of Confession. \n Engl and, the 
prosecution is to prpv^ _that a jpqnfessiop has been 
freely . and volpnticily^.jn^de. S ut. in^ 
defence...is to shaw^ 4 hat 4 he ooufession^was.^ 
by inducemen t, th reat or promise etc and was not 
made" freely or voluntarily, in England when a 
doubt arises as to the admissibility of a confession, 
the court has to decide whether it has b6en proved 
affirmatively to be free and voluntary. This 
principle has not been accepted by the Bombay 
High Court in Queen Empress v. Baswanta^ 25 
Bom. 168. 

Cases. An admission falling short of being an 
admission of guilt is not confession.^ An incrimina- 
ting statement, though falling short of an absolute 
confession but suggesting the inference of guilt, is 
a confession 2 A confession^. proved to be. yolyLatary 
and geniune,, Ts ..sufficient .to. warrant a ..conviction 
without corroboration. But, in... practice,, some 
TOrroboration_ fjrpm...- Tacts established outside the 
con fession is_considered necessary. The confession 
must be looked at as a whole and not piece-meal.'^ 
The Court can disregard self-exculpatory statement 
contained in the confession which is disbelieved.* 
The term ‘‘threat’' must be sufficient to give the 
accused grounds for supposing that, by making the 
confession, he would gain an advantage.® The 
expression ‘^person in authority" does not mean a 

1 Queen Empress v. Jagrap, 7 All. 646, 648 
^ Queen Empress v. ATana, 14 B. 260 F. B. 

Queen Empress v. Jagrap, 7 All. 646, 648. 

^ Queen Empress v. Dada Ana, 15 Bom. 452 
® S, Nm Mookhtrjee V. Queen Empress, 14 B. L. R. 

147. 


5 
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VV^hen can 
confession • 
made by any 
person while 
he is in the 
custody of the 
Police officer 
be proved as 
against such 
person ? 


person having control oyer the prosecution Decep- 
tion and inducement by the commanding officer 
did not make a confession invalid under Section 29.*- 
It is for the Judge to decide whether the confession 
is admissible and it is for the jnry to say whether 
it is true or not.* 

25. Confession to Police officer not to 
be proved. No confession made /o a police 
officer shall be proved as against a person 
accused of any offence. 

26. Confession by accused while in 
custody of police not to be proved against 
him. No confession made by any person 
whilst he is in the custody of a police-officer^. 
unless it be made in the immediate presence 
of a Magistrate^ shall be proved as against 
such person. 

Explanation. In this section, ‘Magistrate* 
does not include the head of a village dis- 
charging magisterial functions in the Presi- 
dency of Fort St'. George, or in Burma or 
elsewhere, unless such headman is a 
Magistrate exercising the powers of a 
Magistrate under Jthe Code of Criminal 
Procedure. , ' 

Seetio|i8 25^ and ^ distinguished. A 

eonfessiohj^- tf ^a police op -er is not admissible 
under any cp^tifiDstance whatsoever (s, 25). A con- 
fession to a .private indiyidual is al^ys admj&sible. . 


1 Pfg V. Nooroji D.adabhai, 9 B. H.f C* 558- 

* Emperor v. Mohamad ^ 8 Bom. L. R. 507 

* Emperor -ji; Kaseri Dayal, n Bom. L. R. 332 
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under Section 26 1 but if such confession is made 
while the accused is in the custody of 0 police-offictf, 
it is not admissible except when such admission is 
made in the immediate presence of a MagistrcUe 
on the ground that the influence of the police-officer 
is removed by the presence of the Magistrate to 
whom the accused may safely represent any undue 
influence brought to bear upon him by the police- 
officer ^ 

Cases under Sections 25 and 2a Sec. 

25 excludes confession as against an accused But 
he can prove on his own behalf the confession of a 
co-accused to a police officer ,2 This section renders 
the statement of an approver to a police officer 
inadmissible against the accused.^ 

A confession to a police officer is inadmissible 
even if it is made in the presence of a Magistrate.^ 

Admission of a criminating circumstance can not be 
used against the accused.^ 

27. How much of information received 
from accused may be proved. Provided 

that, when any fact is deposed to as dis- 
covered in consequence of information re- Whenandto 
ceived from a person accused of any offence are^rtatemLts 
m the custody of a police officer, so much of ‘ha 

5SPb~.i‘}jf9E.9}^ion, whether it amounti”to^ p^h'^officer 
confession iacfnot, as Tclates distinctly to the ^^•"issibie 
discoverjd^^ ** 


^ htran Mtya^ C, L, R. 31 
* Ehrahim^ 12 Cr, L. R. 79 
Kxng Emperi>rv, Lilkaniay 35 Mad 247, 

^ Impel airix v. P and har trial 6 Bote 34. 
Queen Empress v, Joveckaram^ xg Bom. 363. 
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Stale the law 
governing the 
admissibility 
of Confessions 
in criminal 
cases. 

(See sections 
27-31). 


Statement to a police ofl3.cer when 
admissible. An accused may make a confession to 
a police-officer giving information of circumstances 
leading to the discovery of any thing or fact verifying 
the truth of such confession or information. In 
such a case, it is admissible in evidence e.g. A is 
accused of theft : he confesses to have committed 
the theft and to have concealed the things stolen 
under a tree: this information led to the discovery 
of the things stolen : here, the confession was to 
the police and sec^tion'^’‘’wotjita' have excluded its 
admissiblity but section 27 makes Jt.jidmi^sibi!g,,.jQn 
account of the^disco very of thelhings stolen. 

Again, A is accused of theft and he makes con- 
fession to B, a private individual, while in the 
police custody : his confession leads to the discovery 
to the things stolen ; though section 26 excludes 
such evidence, section 27 makes it admissible 
because ,the confession or information led to the 
discovery of the things stolen. 

Section 27 is an exception to sections 25 and 26. 

Cases. This section makes such part of a con- 
fession admissible as leads to the discovery of facts 
of which the witness gives evidence.^ The test of 
admissiblity is ** was the fact discovered by the 
reason of the information and how much of the 
information was the immediate cause of the fact 
discovered and as such a relevant fact'" ?2 Such in- 
formation may be received by a police officer or any 
other. person.^ A confession in detail to enable the 
Police to discover the property themselves or a con- 
fession of such a nature as to require the assistance 
of the accused in discovering the exact spot where 


^ Ji/u Shiktiar y. Queen , Empress^ ii Cal. 635. 

* Queen Empress w Commer Sakib, 12 Mad. 153. 

* Queen Empress v. Bahulal^ 6 AIL 509, 511, F. B. 
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the property is concealed is admissible.^ Only those 
statements which lead immediately to the discovery 
of property are admissible.* Where two of the 
prisoners gave certain information to the police 
which led immediately to the arrest of one of the 
accused, it was held that the information could be 
admitted under this section.-^ 

28. Confession made after removal 

of impression- If such a confession as is re- 
ferred to in section 24 is made after the im- 
pression caused by any such inducement, 
threat, or promise has, in the opinion of the 
Court, been fully removed, it is relevant. 

29. Confession otherwise relevant 
not to become irrelevant because of 

secrecy etc. j.f such a confession is other- 
wise relevant it does not becorne irreiavant 
rtiere ly b ecause it was made 

(a) under a promise of secrecy^ or 

(b) in consequence of a deception prac- 
tised on the accused person for J,he purpose 
of obtaining it, or 

(c) when he was drunk^ or 

(d) in answer to questions which he 
need not have answer ed^ whatever may have 
been the form of those questions, or 

1 Queen Empress v. Nana, 14 Bom. 260 F. B. 

* Ibid : Emperor 'S, Pancham, 4 All. 198 ; Emperor 
V. Adu Shikdar, ii Cal. 635. 

* Emperor v. Misri, 31 All. 592 F. B. 


What effect 
has promise 
of secrecy ur 
dec. ption 
practisKcl 
upon the 
accused on 
the relevancy 
of confession ? 



• » • 

Can the 
tonfession of 
an at cused be 
jsed against 
his co- 
accused ^ 
What are the 
conditions 
under which 
the < onfession 
of an accused 
may be con- 
sidered as 
against bis co» 
accused > 
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(e) because he not warned that he 
wv not hound to make mch confession^ and 
tl) tt evidence of it might be given against 
him. 

ILLUS ! RATION 

A is charged with the murder of B He makes 
a confession-(!) to his wife under a promise of 
secrecy, (2) to his friend in a state of intoxication, 
{3) to his religious preceptor under moral 
exhortation, and ^4) to his Attorney for the purpose 
of his defence Thes^" persons are called as witnesses 
A*s confessions to his wife, friend and preceptor 
are relevant but his confession to his Attorney 
(legal adviser) is not so (s. 126). 

Case. K statement elicited hy a question is a 
confession though such fact may be mateiial on 
the question of voluntariness ^ 

30. Confession by co-accused When 
more persons than one are being t^ied jointly 
for the same 0 fence, and a confesiSion made 
by one of such persons a^cti'ng^ 
som e " oT Fer" of such^ persons n ^1 
Court may lake into consideration^ such 
corifession as against such other persons, as 
well as against the person who makes *?uch 
conlcssioD. 

Explanation ^‘Offence”, as used in this 
section, includes the abetment of, or attempt 
to commit, the offence 

ILLUSTRATIONS. 

(a) A and B are jointly tried for the murder of C. 
It is proved that A said, and I murdered 


1 Bartndra Kumar Gh&sk v* Emperor^ $7 Cal. 467, 
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The court may consider '{He effect of this con* 
fession against B. 

(h) A is on his trial for the murder of C. There 
is evidence to show that C was murdered by A and 
B, and that B said, ** A and I murdered C\ 

This statement may not be taken into considera- 
tion by the Court against A, as B is not being 
jointly tried 

Scope. T his section is am exception tp the^ rule 

that a confession of pn^ a^cused^ is inadnjissible 

against another 

Snglisb and ladian Law distiaguished. 

The general rule of English Law is that the con- 
fe^non of an accuse^ person is only evidence against 
himself and can not be used against others**. An 
exception to this rule has been introduced by 
section 30 of the I. E. Act and its illustfatibns. 

The reason for enacting this exception is that 
the statement of an accused in a joint tiial against 
himself and his co accused brar^ the sanction of an 
oath and thereby guarantees the truth of such state- 
ment. 

How far confession of a co-accused 
may be taken into consideration for the 
purpose of conviction? Such confession against 
a co-accused is not a substantive or independent 
evidence within the meaning of the definition given 
in section 3 So, np <;nnvi^tnn had Qplv on 

such cQ iifesstQii 1 Buty when thete is i ndep endent 
evidence, su ch confession- JOnay^b^ JLaken" into con- 
^Idetation jaia . corroh^tSu^ to wajxant 

ijgQ avi cti o n 

Retracted confession According to Bombay, 
Allahabad and Madras High Courts, a retracted 

— ' — g ■■ t — 

^ Queen Empress V. Khandia bin Pandu, 15 Bom. 
46 , 67. 


‘The geticial 
rule of 
Engljbh Liw 
IS that the 
confession 
of an accused 
person i> only 
evidence 
against 
himself and 
can not be 
used ag\inst 
others State 
the exception 
to this> rule 
as givtn in 
the I f Act 
giving 
illustration^. 

How far xuqh 
a confession 
may be taken! 
into 

ccnsideration 
in ( onvirting 
the 

co-accused ^ 



Coin ment un 

this 

proposition. 
What is the 
evidentiary 
value of an 
admission ? 
How does 
admission 
operate as 
against the 
paity making 
it and why r 
What is the 
t of an 

■‘admission*’? ; 


confession is admissible as sufficient evidence 
to convict the accused without corroboration if 
the Judge is satisfied that the confes.'^ion made 
was voluntary and true.^ So, it is a matter of 
prudence rather than of law to act upon a retracted 
confession as a sufficient evidence to warrant a con- 
viction. As regards the other co accused, although 
corroborative evidence may be neces'-ary, it is not 
nece.ssary that such corroborative evidence should 
by itself be sufficient to support a cc nviction and 
that a conviction based on the unsupported evidence 
afforded by the confession of a co-accused would 
not be unlawful. 

^ But, according to the Calcutta High Court, it is 
iiiot safe to convict an accused on his retracted con- 
fession standing uncorrborated or to place any 
reliance on the retracted confession of a co-accused.^ 

31. Admissions not conclusive proof but 
may estop. Admisstons are not conclusive 
proof of the matters admitted^ but they may 
operate as estoppels under the provisions 
hereinafter contained. 

Commentary on the above proposition. The 

evidentiary value of an admission against the 
person who made it is that it is only a rebuttable 
evidence. Such person is entitled to show that he 
made the statement under some mistake and that 
it was not true. But the admission becomes con- 
clusive evidence against the person making it if it 
amounts to an estoppel as defined in sections! 
115-117. 

When a person makes a statement he is bound 
to make it good unless and until he can explain it 

^ Emperor v. Kehrty 29 All. 435 ; Emperor v. 
Gangia, 23 Bom. 316 Emperor v. RcCman^ 21 Mad, 63. 

* Queen Empress Jadah Das^ 27 Cal. 295. 
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away by proving the true state of facts to the satis- 
faction of the court. But when his statement works 
to the prejudice of another to whom the statement 
was made, he is not entitled to resile from his 
po’^ition. 


When admission amounts to an estoppel 

when the person to whom such admission was 


j made has, by acting upon such admission, been 
prejudiced so as to part with his property or change 
his position, the admission amounts to an estoppel. 


When does an 
admission 
amount to an 
estoppel ? 

(cf. ^ec. 17, 

115 ) 


An admiss ioti pperates as rebuttable evidence 

irrebuttable or it may ""amount to an estoppel as 
defined in section 1 1 5 when it is acted upon by the 
person to whom it it is made. Such is also the law 
England, 


An admission is receiveable in evidence without 
the sanction of an oath or test by cross examination. 
It is not conclusive proof. Its evidentiary value 
js to be determined by the Judge. An admission 
to the rule that hea^rsay^^is no 
^vid^ce. a person 

doe^Tot_dec^l^^^^ his own Interests, "‘ it is 

taicgnJa.its ei.U — 

Admission and Estoppel distinguished. An 
admission, when it amounts to an e-toppel, is 
conclusive against the maker and his privies. A 
stranger cannot, as a rule, take an advantage of it. 

a. of eyidence, because an 
fe?. fonnded^ . uppn iL ^ Ik becomes a 

s^staptiye it.. “ An 

admission, unless explained away, may be a sufficient 
prooi of a fact without corroboration* 


1 Tara Prasad v. Dwarka Nath, 15 W, R. 451. 
* Maund Mya v. Ma Tha Fa, 24 B. R. 377. 
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Is there any 
diflfercDce as 
to the effect 
of evidence 
in Civil and 
criminal 
proceedings ^ 


* t * 

Under what 
c ircunistances 
and whose 
•statements of 
relevant facts 
are admissible 
in evidence 
undei Section 
32 of the 
Act 

When are 
statements of 
relevant facts 
made by a 
deceased 
per^n admis« 
^Jble in 
evidence ? 


Differences as l;o the effect of evidence in 
Civil and Criminal proceedingrs. There are some 
sections of the 1. E. Act which refer to 
confessions which do not apply to civil cases 
and there are some sections in that Act which 
deal with questions of estoppels which d6 not 
apply to criminal proceedings. In appreciating 
evidence, a criminal court has to become morally 
certain as to the guilt of the accused person and it 
has to acquit the accused when there is any doubt. 
But, in civil cases, the court has to balance the 
evidence and to decide the matter before it in fivour 
of the side on which the balance pieponderates 

Case A party is not bound by an admission 
on a point of law i 

Statements by persons who can 
not be called as witnesses. 

7 r( 32. Oases in which statement of rele- 
vant fact by person who is dead or can 
not be found etc is relevant Statements, 
written or verbal, ^ relevant facts, made by 
a person who is dead, or who can not be 
foundy or who has become incapable of giving 
evidence, or whose attendance can not be pro- 
cured without an amount of delay or expense 
which, under the circumstances of the case, 
appears to the Court unreasonable, arejthep- 
selves relevant facts in jhe following 
cases 

(i) \yjienjhe statement is raajde by_.a 
person^as to the ca^se of his death, or as to 
any of the circumstances of the transaction 
which resulted in his death, in cases in which 

^ J utteniromohun y. Garundt omohun, L. R >Sap, I. 
A. 47 ; Jagwant v. Stlan, ai All. 187. 
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the cause of that person.’^ death comes into 
•question. 

Such statements are relevant, wheljter 
the person who made them was or was not, 
at the time when they were made, under 
expectation of death, and whatever may be 
the nature of the proceeding in which the 
cause of his death comes into question. 

(3) ’V^ea.the. -Statement, was njadetby 
suc h person tn the ordinary course of ^ busi- 
ness^ and, in particular, when it consists of 
any entry or memorandum made by him in 
books kept in the ordinary course of business, 
or in the discharge of professional duty, or 
of an acknowledgment wiitten or signed by 
him of the receipt of money, goods, securi- 
ties, or property of any kind ; or of a docu- 
ment used in commerce, written or signed 
by him, or of the date of a letter or other 
document usually dated, written or signed 
by him. 

(3) When the statement is against the 
pecuniary or proprietary interest of the 
person making it, or when, if true, it would 
expose him, or would have exposed him, to 
a criminal prosecution, or to a suit for 
damages. 

(4) When the statement gives the 
opinion of any such person as to the existence 
of any public right or custom or matter of 
public or general interest, of the existjence 
of which, if it existed, he would have been 
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likely to be aware, and when such statement 
was made before any controversy as to such 
right, custom, or matter had arisen. 

(5) When the statement relates to the 
existence of any relationship *by blood, 
marriage, or adoption’, between persons as 
to whose relationship ‘by blood, marriage, 
or adoption’, the person making the state- 
ment had special means of knowledge, and 
when the statement was made before the 
question in dispute was raised. 

( 6 ) When the statement relates to the 
existence of any relationship ‘by blood, 
marriage, or adoption’ between persons 
deceased, and is made in any will or deed 
relating to the affairs of the family to which 
any such deceased person belonged, or in 
any family-pedigree, or upon any tomb stone, 
family-portrait, or other thing on which such 
statements are usually made, and when such 
statement was made before the question in 
dispute was raised. 

(■7) When the statement is contained 
in any deed, will or other document which 
relates to any such transaction as is men- 
tioned in section /j, clause {a). 

(8) When the statement was made by 
a number of persons^ and expressed feelings 
or impressions on their part relevant to the 
matter in question. 
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ILLUSTRAT?ONS 

la) The question is, whether A was mur- 
dered by B ; or 

A dies of injuries received in a transaction in the 
course of which she was ravished. The question 
is, whether she was ravished by B ; or 

The ^question is, whether A was killed by B 
under such circumstatices that a suit would lie 
against B by A's widow : 

Statements made by A as to the cause of 
his or her death, referring respectively to the 
murder, the rape, and the actionable wrong under 
consideration, are relevant facts. 

(b) The question is as to the date of A's 
birth : 

An entry in the diary of a deceased surgeon, 
regularly kept in the course of business, stating 
that, on a given day, he attended A’s mother 
and delivered her of a son, is a relevant fact. 

(c) The question is, whether A was in 
Calcutta on a given day : 

A statement in the diary of a deceased 
solicitor, regularly kept in the course of business, 
that, on a given day, the solicitor attended A at 
a place mentioned in Calcutta, for the purpose 
of conferring with him upon specified business, 
is a relevant fact; 

(d) The question is, whether a ship sailed 
from Bombay harbour on a given day : 

A letter written by a deceased member of 
a merchant's firm, by which she was chartered, to 
their correspondants in London to whom the cargo 
was consigned, stating that the ship sailed on a 
given day from Bombay .harbour is a relevant 
fact. 


“Evidence 
may be ^iven 
of statements 
made by a 
person who 
could not 
actually be 
called before 
court.*' Give 
two ilh\stra- 
tions. 
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(e) The question, is, whether rent was paicJ 
to A for certain land : 

A letter from A*s deceased agent to A, saying 
that he had received the rent on A's account, and 
held it at A^s orders is a relevant fact. 

(f) The question is, whether A and B were 

legally married t ■ 

The statement of a deceased clergyman, that 
he married them under such circumstances that the 
celebration would be a crime, is relevant. 

(g) The question is, whether A, a person who 
can not be found, wrote a letter on a certain day : 

The fact that a letter written by him is dated 
on that day is relevant. 

(h) The question is, what was the cause cf the 
wreck of a ship : 

A protest made by the captain whose atten- 
dance cannot be procured is a relevant fact. 

(i) The question is, whether a given road 
is a public way : 

A statement by A, a deceased headman of 
the village, that the road was public, is a relevant 
fact. 

(j) The question is, what is the price of grain 
on a certain day in a particular market : 

The statement of the price made by a deceased 
banya in the ordinary course of business is a rele- 
vant fact. 

(k) The question is, whether A, who Is dead, 
was the father of B : 

The statement by A that B was his son is a 
relevant fact* 

(l) The question is, what was the date of 

" the birth of A : . t 
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A letter from A*s deceased father to a friend 
announcing the birth of A on a givpn day is a 
a relevant fact 

(ml The question is, whether and when A and 
B were married : 

An entry in a memorandum book by C, the 
deceased father of B, of his daughter's marriage 
with A on a given date, is a relevant fact. 

(n) A sues B for a libel expressed in a painted 
caricature exposed in a shop window. The ques- 
tion is as to the similarity of the caricature and its 
libellous character. 

The remarks of a crowd of spectators on these 
points may be proved. 

Sections 32 and 60 . Section 32^3 one of the 
exceptions_^ to section 60 which requires "that 
oral evidence must be direct which nleans that 
hearsay evidence is not admissible. The Evidence 
Act did not use the phrase ‘hearsay evidence* 
because it is inaccurate and vague. 

Section 32 analysed. 

■^I. Persots whose itatements are relevant under 
this section • — 

(a) Who is dead .• 

(b) Who can not be found . 

'’c) Who has become incapable of giving 
evidence : » 

(d) Whose attendance can not be procured 
without unreasonable delay or expense. 

2. Circumstances under which their statements 
m'e relevant 

(i) When it relates to cause of death : 

(iiv When it is made in course of business . 
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« « # 
Define *‘dy- 
ing declara- 
tion”. 
Enumerate 
the grounds 
on which 
dying 

declarations 
are admitted 
in evidence. 
When arc 
dying declara- 
tion relevant ? 
Is there any 
difference 
between 
Engli<ih and 
Indian Law ? 


What is the 
law as to the 
admissibility 
of a dying 
declaration in 
India ? How 
does it differ 


{iii) When it is made against the interest of the 
maker : 

(iv) When it gives opinion as to public right or 
custom or matteis of general interest : 

(v) When it relates to existence of relationship ; 

(vi) When it is made in a will or deed relating 
to family affairs : 

(vii) When it is in a document relating to a 
transaction mentioned in section 13, clause (a): 

(viii) When it is made by several persons and 
exjnes^es feelings relevant to matter in question. 

Dying declaration defined. A dying declara- 
tion is a statement made by a person as to the 
cause of his death or as to any of the circumstances 
of the transaction which resulted in his death. A 
dying declaration, in order to be a substantive 
evidence, requires that the person who made the 
declaration died before the question of his death 
becomes relevant in a proceeding. 

When is a dying Declaration relevant ? 

A dying declaration is relevant when 

(a) it refers to the cause of the death of the 
deceased or to any of the circumstances which re- 
sulted in his death ; 

(b) death must have actually ensued. : 

(cj the fact of the declarant’s death comes into 
question : and 

(d) it is reduced into writing and used to 
refresh the memory of a witness. 

^^TJying declarations— English and Indian Law 

"'Comlar^^^ ' 

"( r) In English Law, a dying declaration is not 
relevant unless the declarant was a competent 
witness. 
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ration 


it is not so in Indian Law. 

In English Law, a person making the decla- 


\ 2 l ) must have been In actual apprehension of 
his immediate death at the time of making the 
declaration, 

(b) must have been fully aware of his danger, 

and 


(c) . must have died. 


from that in 
England ? 
State which 
in your 

opinion is the 
sounder law 
giving reasons 
for yopr 
opinion* 


But. in Indian Law, the condition (a) is not 
necessary. 


In English Law, a dying declaration is 
admissible when the charge is of homicide and the 
circumstances resulting in death form the subject 
of declaration, . 

But, in Indian Law, a dying declaration is 
admissible both in civil and criminal cases. 

If the person making the declaration chances to 
live his statement, thoUgh not admissible as a 
dying declaration under section 32, mf^r be 
admissible under some other section, such as section 
157 ^qf die I. E, Act. 

In England, if a person does not acknowledge 
an absolute divine power capable of punishing 
perjury, he is not a competent witness. In India, 
if the court thinks that a person has intelligence 
enough to give an intelligent answer to any question, 
he is competent. According _ to the Bombay iuad 
Calcutta High Courts, evidence of a witness who 
hot' admin isterd an oath is admissible The 
Allahabad High Court has taken a contrary view. 
The Madras High Court has recently accepted the 
view of the Calcutta High Court. The majority of 
the Indian High Courts appears to have the rational 
view as to the competency of witnesses. The 
English Law is not based on any rational principle. ; 
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But the Indian Evidence Act is based on the 
rational principle. So, a dying declaration is a,dmis- 
sible in evidence both in civil and criminal cases. 

S was attacked and injured on the 28th May, 
1908. On the 2gth, he went to Alipore and lodged 
a petition of complaint before the Magistrate who 
examined him on oath, recording his statement in 
compliance with the provision of Section 200 of the 
Criminal Procedure Code, and sent him to Hospital 
where he died on the 31st. Can the petition of com- 
plaint and the statement recorded by the Magistrate 
be treated as dyin^^ declarations, are they admis- 
sible in evidence as dying declarations, and is oral 
evidence admissible to prove the statement recorded 
by the Magistrate having regard to Section 91 of the 
Evidence Act. Ansiver. If the person making the 
declaration did it before the question as to his death 
is raised in any proceeding, the statement in the 
petition and that recorded by the Magistrate are 
admissible in evidence as dying declarations. Oral 
evidence is admissible to prove the statements 
recorded by the Magistrate and Section 91 of 
the I, E. Act is not applicable to this case in as 
much as the Magistrate, according to the proviso 
(a) to Section 200 of the Criminal Procedure Code, 
was not required to record the statements of* the 
deceased when his complaint embodied in his 
petition was before the Magistrate. Unless the 
matter is required by law to be reduced to the form 
of a document, section 91 has no application. 

A fl3nng declaration is admitted in evidence on 
two grounds^ viz, 

(a) By virtue of necessity. The declarant wh© 
might be the principal witness being dead^ demand 
of justice justifies his declaration made as to the 
cause of his death a relevant fact. 

(b) The declarant being in contemplation of 
death and mortally wounded, his statement 
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(declaration) has the sanction of an oath as to the 
truth of what he said. 

If a person making a Sying declaration happens 
to live, what is its evidentiary value f Answer, If 
the declarant does not die, his declaration can not 
be called a flying declaration and can not be used 
in evidence as a substantive evidence under Section 
32, but it can be used as a corroborative evidence 
under Section 157. 

Clause 2.' The principle of this exception 
is that entries made in the ordinary routine of duty 
are presumably correct since the process of invention 
implies trouble^ such entries usually form a 
link in the chain of circumstances which mutually 
corroborate each other, false entries would 
disgrace the writers and such entries are ‘subject 
to inspection of several persons. 

Under the English Law, the party making the 
ewtry should have a personal knowledge of the facts 
he enters {Price v. Torrington 1. Sm. L.C. 352), But 
the Indian Evidence Act requires that such entries 
should be regularly kept in the ordinary course of 
business. I'he want *of knowledge of the person 
making the entries may detract the value of the 
evidence but not their admissibility {E^g v. Ilan- 
manta, i Bom. 610). Again, the English Lazv 
requires that the entries must be proved to have 
been made contemporaneously with the facts which 
they relate. But, the Indian Evidence Act does 
not require such restriction. 

Problem. In an action for goods sold and 
delivered a book is put in containing an account 
of the goods delivered by the pfaintifif^s day- man, 
which it was his duty to sign daily. Objection is 
taken on the ground .of not calling the day-man, 
who died during the pendency of the suit but before 
trial. Discuss, giving reasons, admissibility (a) of 
the bpok, (b) of the entries signed by the deceased. 
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♦ ♦ ♦ 

Explain what 
in the Evi- 
dence Act are 
the exceptions 
to the general 
rule “Hearsay 
evidence is 
not admis- 
sible.” 

State the 
exceptions to 
to the rule 
excluding 
second-hand 
evidence. 


Give reason 
tor the I ule 
“Hearsay 
evidence is 
0 not admit- 
ted.’' State 
any excep- 
tions to them 
that you 
Ivnow. 


•Answer, (a) Und^ section 39, only so much of 
a s^tement or a po^lTdft'^crf ffie Book as contaJnS' 
t he e ntries in reference to* the matters in issue as to 
the sale arid delivery of the goods is admisssbie m 
evidence. The whole book is not “admissible in 
evrdence. (b) But the entries in the book relating 
to the sale and delivery of the goods are admissible 
in evidence on proof that the books were kept and 
the entries were made in the ordinary course of 
business. 

Exceptions to the ruK against Hearsay. 

It may be divided into oral and docummentary. 
Section 60 requires that oral eVidence must in all 
cases .whatever be direct : section 61 requires th^at 
tEe^cqntents of documents may ' be proved either by 
primary or secondary evidence : section 64 requires 
that documents must be proved by primary 
evidence except in the cases mentioned in 
section 65 and other subsequent sections. In 
clauses (a), (c), (d) of section 65, any secondary 
evidence including oral evidence is admissible. 
From the above, it is evident that sections 17-39^ 
are_exceptions to sections 60 and 61. Of the sec-- 
Sons 17-39, sections 17-31 refer* to the statements 
made by the parties and they may be fised for or 
against them under different circumstances. But 
sections 32-39 refer to statements made By 
strangers or third parties and they are admissible 
for or against the whole world. The Indian Evi- 
dence Act does not speak of hearsay (second-hand or 
derived) evidence but sections 60-65 with hear- 
say evidence which, according to these sections, are 
not admissible as a general rule, and sections 17-39 
which deal with the exceptions to such general 
rule (see section 6o). 

(i) Sections 18-20 make admissions relevant 
a^gainst a party making them or not questioniilg the 
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accuracy of sfateirtents madfe in his presence and 
lii5~CD“ilffe‘ssr6n. 

(-) 32 and 33 make statements of 

dead persons or persons incapable of attending 
cpurfcrelevant. 

(3) Secti QasL 2 dr- 2 Q jmake,. statements contained in 
books of accounts and public records admissible. 

Hearsay* Tjie word **hearsay' is sometimes 
used to denote irrelevant eviderice of a thing heard. 
But, in the I. E. Act, it means whatever a person 
declares on informations given by some one else. 
|A hearsay evidence may be defined as a* statement 
Jmade by a witness in Court of what he heard from 
|another out of Court. 

Why is hearsay evidence admissible? Sections 
17-3S' making Hie hearsay evidence admissible 
are based on the principle that the statements or 
admissions of persons interested are generelly made 
in consultation with their own interests and also in 
declaration of facts of which truth were not in 
controversy when such declarations were made. 

As no better evidence is available, hearsay 
evidence in sections 17-39 has been made admissible 
on the principle of necessity in the interest of 
justice. 

Lis mota means the commencement of the 
controversy and not the commencement of the 
suit. 

Gases. — Clause 1 . Evidence to prove JLh/i ques- 
tions put to the deceased as, to her injuries and 
the sign made by her being unable to speak was 
admissible.^ The dying declaration of a person 
that he had committed the murder was not admis- 
sible against another charged with the murder.* 
A dying declaration** can not be treated as a 

^ Queen Empress v. Abdulla^ 7 All. 3S5, 397 (F. B.) 

2 Fakir v. Empress^ P. R. No. 17 of 1901, Cr. 


Give some 
exceptions in 
the 1. E Act 
to the rule 
excluding 
hearsay. 

When is hear- 
say evidence 
admissible ? 


What 

hearsay 

evidence 


Why is hear- 
say evidence 
admissible ? 


Write notes 
“Lis •iota.’*' 
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deposition unless mad% in the* presence , of .,th e^ 
acjcused and before a Magistrate.^ A dying declara- 
tion not taken down in the presence of the accused 
but proved by a witness who deposed that it was 
recorded by a Magistrate and read over to tlie de- 
ceased who admitted its correctness was admissible.^ 
A dying declaration recorded not by a committing 
Magistrate must be proved by him.^ A dying de- 
claration recorded by a Magistrate must be proved.^ 
A dying declaration elicited by leading cjuestions 
and earnest solicitations is admissible 1 he evidence 
of one of the two witnesses examined by the enquiring 
Magistrate in a case of grievous hurt was admissible 
under clause (i) of section 32 or under section 33 at 
the Sessions trial notwithstai;ding the charges of 
murder and culpable homicide not amounting to 
murder were added at such trial after the death of 
such witness of the injuries he receivt^d in the assault 
constituting the grievous hurt.® A statement of a 
person not called as a witness at proper time was 
not admissible although subsequently dead J A state- 
ment of a witness not called to prove a fact in issue 
is not admissible although it is a relevant fact.® The 
scope of the section is to secure the best evidence 
possible in the circumstances of the case.^ A dying 
declaration was made on the 13th August as to his 
wounds inflicted by the accused in committing 
dacoity and he died on 20th August. There was 

^ Empress V. Samiruddtn, 8 Cal. 211. 

* Empiror v. Balaram JDas^ ( 1921 ) 49 Cal. 358. 

^ Eeg \\ Ea/a Adaji^ 11 Bom. H. C. 247, 248. 

^ Ghazi V 'I he Crown, P. R. No. 1 7 of 1911, Cr 

” Queefi Empress v. Abdulla, 7 All. 385, 398 (F B.) 

® Empress v. Rochia Mohaio. 7 Cal. 42. 

' 25 All. 143 - 

® Paiel Vandratan, 15 Boni. 565. 

R, D, Seihna, 9 B. L, R. 1047. 
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no*evidence to prove that tl#e death was caused or 
accelerated by the wounds. The declaration was 
not admissible.^ 

Clause 2. The ^business* refered to in section 
32 may be of temporary character.^ The phrase, 
‘in the ordinary course of business', means the 
current routine of business followed by the decla- 
rant.'^ The entries should have been made by the 
deceased person himselt and not by another at his 
dictation.^ The entries relevant only under section 
34 are not alone sufficient to charge a person with 
liability without corroboration. Bnt^ if they are 
relevant under section 32, .they may be sufficient 
evidence without corroboration. But a Judge should 
exercise his discretion in requiring such corrobora- 
tion or not. 

Clause j. Declarations are relevant though 
thr declarant had no personal knowledge of the 
facts stated tlierein.^ IJjidecJtbje.. English JLatv^ a 
statement .which would have exposed the declarant 
to a criminal prosecution is not admissible, A deed 
ofheirship executed by a Hindu widow in favour of 
plaintiff’s father in respect of her husband's 
property was admissible.’^ 

Clause 4.. Public righis are those rights which 
are common to all members of the state. General 
rights affect only a considerable secti<*n of the 
community. T^ie personal knowledge of the decla- 


^ Queefi Empress v. Rudra^ 2 B. L. R. 331. 

2 Sheonandan v. yeonanduuy 13 C.W. N. 71. 

3 ,i I, C. 854. 

IHussamat Naina Koer v. Gobardhany 2 P. L. J 42. 
Rampy arabai v. Balaji Shridhary 28 Bom. 294* 
( c. f. JDwarka Das v. Santa Bakhsh^ 18 All. 92 ). 

^ Crease v. Barrethy i C. M. & R. 919 . 

^ Hart Chintaman V. Ikforo Lakshman^ ii Bom, 89. 
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rant is necessary under this clause. Rights of* a 
private individual against the public does not 
come under this clause.^ ‘A statement before any 
controversy had arisen* means that it should be made 
before the beginning of any controversy {ante litem 
motan^i) and not simply before the commencement 
of the suit. 2 Clause 4 is applicable to the case 
where the statement as to custom or right is merely 
a relevant fact and not a fact in issue.^ 

Clause According to English Law^ a certain 
degree of relationship is necessary to make such 
statements admissible.'^ But this Act requires only 
the existence of ^ny special knowledge of the re- 
lationship on the part of the declarant. This clause 
has no application in proof of marriage in cases of 
bigamy^, adultery and enticing away a married 
woman.^ The statement in a geneological table 
filed by a member of the family is relevant if it is 
filed before the controversy.® A pedigree received 
by a descendant from his grandfather is admissible 
without showing who had made the statements 
constituting the pedigreed Statement of a com- 
petent witness yi support of a pedigree which he 
heard recited by rnembers of the family on ceremonial 
occasions is admissible.® Hearsay evidence in proof 

^ Heiniger v. Droz^ ( 1900) 3 Bom. L. R. i / 

25 Bom. 433. 

® Kalha Prasad v. Mathura Prasad^ 30 All. 510 
P. C. 

Patel Vendra’van v. Patel ManilaL is Bom. 

565. 

4 Empress v. Pitambur Singh, 5 Cal. 566 (F*. B.) 

* Ibid. 

® Shymanand v. Rama Kantay 32 Cal. 6. 

^ yahangir v. Sheora/\ (1915) 37 All. 600. 

® Debt Pershad v. Radha, 32 Cal. 84 P. C. 
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of a pedigree i?? not admijftible in proof of birth, 
marriage and death constituting the pedigree. ‘ 

Clause 6. A pedigree table produced from a 
collateral relation is not admissible to prove 
inheritance when the statements in it are not 
proved by such collateral relatidn.^ A family 
pedigree prepared by the family chronicler from 
the information supplied by family members is 
admissible under this clause and clause 2} 

Clause 7. This clause includes rights both public 
and private. Under the English Law, evidence of 
reputation is not admissible in cases of private 
right. Under this clause the statement of any 
relevant fact contained in a deed or will or other 
document relating to a transaction referred to 
in section 13. though not more* than 30 years old, 
.will be admissible. 

Clause S, A witness may repeat on oath a 
common statement made by persons assembled to 
express their feelings at any occur^nce,^ 

)^33. Relevancy of certain evidence for 
proving, in subsequent proceeding, the 
truth of facts therein stated. Evidence 
given by a witness in a judicial proceeding, 
or before any person authorised by law 
to take it, is relevant for the purpose 
of proving in a subseqtient judicial proceed- 
ing, or in a later stage of the same judicial 
proceeding, the truth of the facts which it 
states, ‘when the witness 

^ Bipin Beharl v. Sreedam, 15 Cal. 42. 

* Surjan v. Sardar, 25 All. 72 P. C. 

^ Mohan Sing v. Dalpal Sing, (1921) 24 Bom. 
L. R. 289. 

^ Queen v. Bam Dull, 23 W. R. (Cr.) 35, 38. 


When i** evi- 
dence given 
by a witness 
in a prior 
judicial pro- 
ceeding rele- 
vant r 


Under what 
circumstances 
is a deposition 
of an absent 
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witness 
admissible ? ^ 
Enumerate 
the case in 
which cvi- 
*dence not 
taken by the 
Court trying‘s 
a case can be 
put in. 

When is, the 
deposition of 
a witness in a 
prior judicial 
proceeding 
relevant in a ^ 
subsequent J * 
pioceeding ? • 


(a) is dead, or ‘ 

(b) cannot be found, or 

(c) is incapable of giving evii^ence, or 

(d) is kept out of the way by the adverse 
party, or 

(e) if his presence cannot be obtained 
without an amount of delay or expense which, 
under the circumstances of the case, the 
court considers unreasonable: 

Provided^ 

(i) that the proceeding was between the 
same parties or their representatives in 
interest ; 

(ii) that the adverse party in the first 
proceeding had the right and opportunity 
to cross-examine ; 

'^iii) that the questions in issue were 
substantially the same in the first as in the 
jsecond proceeding. 

Explanation. A criminal trial or inquiry 
shall be deemed to be proceeding between 
the prosecutor and the accused within the 
meaning of this section. 

This section is also an exception to the rule that 
hearsay evidence is not admissible. 

Cases. Evidence of a witness in a proceeding 
subsequently pronounced as nota judicial proceeding 
is not admissible.^ The depositions of witnesses 
given in a counter-case could be evidence against 


1 Ramai Reddi, 3 Mad. 48, 51. 
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the person making them.* All the objections 
which might have been raised if the witness 
himself had been present during the trial may be 
raised when his deposition in a former, proceeding 
is tendered. The deposition of a witness, who was 
simply summoned but no warrant was issued for his 
arrest, can not be used as evidence.- Section 512 
of the Criminal Procedure Code which authorises 
the Court to record evidence in the absence of the 
absconding accused is an exception to this section. 
A temporary incapacit}^ of a witness to give 
evidence is an incapacity within the meaning of 
section 33.'’ Only in extreme cases of expense or 
delay, the personal attendance of a witness is dis- 
pensed with.^ It isjiot necessary that the adverse 
party should have exercised his right of cross- 
examination. It is sufficient if he had an opportunity 
for the same."’ The deposition of a witness 
recorded in a case of criminal trespass is admissible 
in a suit under Section 9 of the Specific Relief Act 
in respect of the land which forms the subject-matter 
of criminal trespass provided the witness is proved 
to have since died.^ The deposition of a witness 
recorded in a criminal inquiry in respect of a 
grievous hurt was admissible in evidence under 
section 32, clause i, or this section notwithstanding 
that additional charges of murder and culpable 
homicide not amounting to murder were added in 
the Sessions Court.^ 


* Q lie €71 Krn press v. Gaiiu Sonba^ 12 Bom. 440.. 

3 Dost Muhammad v. King Emperor, (1905) 
2 A. L. J. 599 - 

3 Empress v. Asgur li ossein, 6 Cal. 774. 

^ Empress v. Mulu, 2 All. 646, 

Queen Empress s. Ram Chandta, 19 Bom. 749* 
Foolkissory v. Nabin Chunder, 23 Cal. 441. 

' Empress v. Rofhia^ 7 Cal. 42. 
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In what , 
special cir- 
cumstances 
are statements 
in writing of 
living persons 
not parties 
to a suit 
admissible 
in evidence 
without their 
being called ? 
What a^e the 
conditions 
undt r which 
an entry 
in an olTicial 
book or 
register 
stating a fact 
in issu^ 
becomes a 
relevant fact ? 
What is the 
evidentiary 
value of an 
entry in a 
man’s account 
book in j 

support of 
his claim. 

Are entries 
in books of 
account alone 
sufficient to 
charge any 
person with 
liability ? 
When do they 
require corro- 
boration as a 
matter of law . 
and when not ? 


Statements ma^de under special cir- 
cumstances. 

34 Entries in books of account 
when relevant. Entries in books of 
account, regularly kept in the course of busi- 
ness, are relevant whenever they refer to a 
matter into which the court has to inquire, 
j but such statements shall not alone he suffi- 
cient evidence to charge any person ivifh 
liability^ 

ILLUSTRATION ‘ 

A sues B for Rs. i,ooo and .shows entries in his 
accourit books showing B to be indebted to him to 
this amount. 

• 

The entries* are relevant but not sufficient, 
without other evidence, to prove the debt. 

A matter into which the Court has to 
inquire — means a matter in issue 

J When entries require corroboration The 

I e ntri es which arc relevant under section 34 require 
cormboration. But the entries relevant under section 
3"2, clause(2', do not require any corroboration 
because they are substantive evidence sufficient by 
themselves to warrant a decision. If, in a case, the 
entries are relevant under both the sections, no 
corroboration is necessary. 

Cases. Entries in account books made by one 
at intervals at the dictation of another is admis- 
sible.' The Calcutta High Court held that entries 
are not restricted to those made from day to day 
or from hour to hour^ Entries in an account book 


^ Munchershaw v. New Dhurumsey Co , 4 Bom. 
576. 

2 The i>eputy Commisitoner of Bara Banki v. 
Ram Par shad, 27 Cal. 118 P. C. 
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» 

are corroborative of the testimony to the fact of a 
payment of debt^. Entries in an account book 
regularly kept in the course of business aire admissible 
though the persons who had personal knowledge of 
their ’ truth did not make or dictate them*. A 
witness can refresh his memory from an account book 
regularly kept*. The proper procedure to prove 
accounts is to call the clerk who has kept the 
account or one who can say that they were regular- 
ly kept and they were generally genuine and accu- 
rate^. Entries without corroboration can not 
charge the persons with liability*.' But such entries | 
being relevant under section 32, clau^e(2l, arel 
sufficient’ in themselves to charge the person with| 
liability®. 

35. Relevancy of entry in public record, 
made in performance of duty. An entry in 
a public or other official book, register, or 
record, stating a fact in issue or relevant facty 
ana made 

(a) by a public servant in the discharge of 
his official duty, or 

(b) by any other person in performance . 
of a duty specially enjoined by the law of the 
counfry in which such book-, register, or 
record is kept, 

■ is it^jelf a relevant fact. 

I Ibid. ^ ^ 

^ R^g V. Hcinmanta, i Bom. 6io. 

3 Bho^i: Hong Kong V, Ramanathen Che//y, (1902) 
29 Cal. 334. B. C. 

^ Ht/igi May, 84 I. C. 41. 

' Hira Bhagat v. Govind Ram^ P. R. No. 63 of 
1897 ; 18 All. 927. 

Ravipyarahai V, B ala ji ShridhaVy 6 Bom. 

L. 50 ; 28 Bom. 294. 
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1 n what cases 
are statements 
in maps, 
charts and 
plans 

relevant under 
section .^6 of 
the 1. R. Act? 
State briefly 
the provisions. 


Cases. Section 35 presumes that the public 
officers discharge their duties with accuracy and 
fidelity. So. a certified copy of entries in a register 
kept by a public servant under the law is admis- 
sible^ Such entry must have been made in the 
discharge of an official duty^. Delay ifi making 
such entries impair credibility in English Law which 
speaks only of official regi'^ten-^ or books. A recital 
in a judgment not inter partes is not admissible^. 
Entries in a public register kept in the Survey 
Office under the sanction of official duty are rele- 
vant^. A register of Mahandari villages prepared 
by the Revenue Surveyor is admissible**. State- 
ment of a witness recorded by a police-officer under 
section 16, Criminal Procedure Code, is not admis- 
sible^. 


36 Relevancy of statements in maps, 
charts and plans. Statements of facts in 
issue or relevant facis^ made 

(a) In published maps or charts generally 
offered for public sah\ or 

(b) ’n maps or plans made under the 
authority of Government^ 

as to matters usually represented or 
stated in such maps, charts or plans, are 
themselves Relevant facts. J 

^ Shashi Bhooshun v. Girish Chunder^ 20 Cal. 940 ; 
Bai Bha Ya v. Beiii Alahto, {1917) 20 Bom. L, R. 712, 
P. C. 

2 Samar Dasadh v. jinggal Kishore^ 23 Cal. 366. 

3 Seethapaii Rao Dora v, Venkanna Dora, (1922) 
45 Mad. 332. 

^ William Graham v. P hanindra, 19 C.W.N, 1038. 

^ 20 Bom. L. R. 712 P. C. = 22 C. W. N. 439. 

« Isah Alandah 5 C. W. N. 65. 
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Under the authority of Government means 
Government as Sovereign power and not Govern- 
ment as holding an estate (Khas-mahat), Any 
map, chart or plan made for a particular purpose 
under the authority of Government or for private 
purposes or for the purpose of any particular suit 
by a Government officer are not relevant under this 
section, because they are not made under the 
authority of Government. 

Cases Published maps • generally offered for 
sale and maps prepared under the authoriry of 
Government are presumed to be accurate. Survey 
maps are relevant to evidence possession on the 
date of surveyh Maps and surveys made in India 
for Revenue purposes are valuable evidence of* the 
state of things at the date on which they were 
made^. But the map made by the Government 
for a*private purpose is not admissible under this 
section or under section 83 without proof of its 
accuracy^. Topographical survey maps are evi- 
dence of possession at the date when the maps were 
made^. A statement in a thak map that it was 
prepared in the presence of the representatives of 
certain parties is admissible in evidence^. 

37. Relevancy of statement as to fact 
ofpublicnature contained in certain Acts 
or Notifications, When the Court has to 
form an opinion as to the existence of any 

1 Novakutnar v. Govind Chunder, 9 Cal. 305. 

'^ yagadin^ra NaUi^ 30 Cal. 291, P. C. ; Mirza 
Sha 7 nsher^ \z C. W. N.^273. 

Kaiito Prashad Hazarx v. Jagat Chandra Dniia^ 

Cal. 335. 

4 II C. W. N. 230, 

5 10 C. L. J. 527. 


of the r. E. 

Act 

with 

reference to 
maps, plans 
or.charts. 
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fact of a public* nature, any statement of it,, 
made in a recital contained in any Act of 
Parliament, or in any Act of the Governor- 
General of India in Council, or of “any other 
legislative authority in British India consti- 
tuted for the time being under the Indian 
Councils Act,- i86i, the Indian Councils 
Acts, 18b I and 1892 or the Itidian Councils 
Acts, 1 861 to 1909”. or in a notification 
of the Government appearing in the 
Gazette of India or in the Gazette of 
any Local Government, or in any printed 
paper purporting to be the London Gazette 
or the Government Gazette of any colony or 
possession of the Queen, is a relevant fact. 

Comment. Statutes and state papers are rele- 
vant to prove any fact of a public nature and they are 
conclusive evidence. Section 72 includes them in 
public, documents. Section 77 describes what pub- 
lic documents are to be proved by certified copies 
and section 78 describes the public documents 
which may otherwise be proved. 

SS-Relevancy of statements as to any 
law contained in law-books. When the 
Court has to form an opinion as to a law • 
of any country, any statement of such law 
contained in a book purporting to be printed 
or published under the authority of the 
Government of such country and to contain 
any such law, and any report of a ruling of 
the Courts of such country contained in a 
book purporting to be a report of such, 
rulings, is relevant. 



( 97 ) 


Comment. Laws of a foreign country rrlay be 
proved by reference to books containing such laws 

provided they have been printed and published 
under the authority of Government. 

Under the English law, a professional man or 
official has to prove law of a foreign country and he 
may refer to text books^ decisions and statutes. 
Section 45 of this Act also allows the opinion of* 
an expert to prove foreign laws. 

I 'How mnch of a Statement is to be 
Improved. 

39. What evidence to be given when 
Statement forms part of a conversation 
etc. When any statement of which evidence 
is j^iven forms part of a longer statement, or 
of a conversation or part of an isolated docu- 
ment, or is contained in a document which 
forms part of a book, or of a connected series 
of hitters or papers, evi dence shall be given 
of so much^ and no more, of the statement, 
conversation, document, book, or series of 
letters or papers as the Court considers neces- 
sary in that particular case to the full under- 
standing of the nature and effect of the 
statement, and of the circa instances under 
which it A\as made. 

Case. The court may allow the accused to see 
so much of the police diary as is necessary to the 
full understanding of a particular matter of such 
diary used by the police officer to refresh his 
memory or which the court has used to contradict 
such officer.^ 

t Queen Empress v. Mannu, 39 All. 390, 405. 


7 
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Explain ami 
illustrate 
"“Judgements 
inter partes.” 
Under wfiat 
circumstances 
are former 
judgments 
and decrees, 
relevant in 
subsequent 
suits or 
criminal 
prosecutions ? 
Is the judg- 
ment of a 
Court refusing 
probate a 
judgment in 
rem^ If so, 
why? If not, 
why not ? 
(Sec. 40-43) 


Judgments of Courts of Justice 
when relevant* , 

40 . Previous judgments relevant to bar 
a second suit or trial. The existence of 
any judgment^ order or decree, which, by 
law, prevents any Court from taking cogni- 
’sance of a suit,or holding a trial, is a relevant 
fact, when the question is whether such 
Court ought to take cognisance of such suit, 
or to hold such trial. 

Judgment inter partes. It means 
judgment, decree or order between the same parties 
of a matter in dispute between them decided by 
a competent Court. Such judgment is called res 

1 judicata (See section ii. Civil Procedure Code). 
The principle of res judicata applies to Criminal 
Courts as well. The. plea of fois convict or 
autre fois acquit (Sec 403, Criminal Procedure 
Code) is based on this principle. But a judgment 
iq a criminal case does not operate as res judicata 
in. a civil suit. 

Case* The judgment dismissing a suit for 
money was admissible in the Criminal case ini- 
tiated by the plaintiff charging the defendant with 
a criminal breach of trust in respect of the money 
forming the subject-matter of the suit.i 

See Commentaries under section 43. 

%ctions 40-43 are exceptions to the rule that 
transactions unconnected with the facts in issue 
are inadmissible. 


In re N: F. Markur (1914) 18 Bom. L« R. 185. 
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4] . Relevancy of certain j ndgments in 
probate, etc, jurisdiction. A final iudg- State and 

j , r ±. illustrate the 

mgDJt, order or decree ol a compe,tent Court rule as to the 
in the exercise of (i) probate^ (ii) : 

^i) admiralty ^ or (iv) insolvency 
which 

(a) confers upon, or takes away from, any/ 
legal character, or 

(b) declares any person to be entitled to 
such character, or to be entitled to any 
specific thing, not as against any specifiedf 
person, but absolutely, 

is relevant when the existence of any 
sucFTe^gaTcharacter, or the title of any such 
person to any such thing is relevant. 

Such judgment, order :or decree is conclusive 
proo] — 

(m) that any legal character which it confers 
accrued at the time when such judgment, order or 
decree came into question j 

(n) that any legal character, to which it declares 
any such person to be entitled, accrued, to that 
person at the time when such judgment, “order 
or decree’' declares it to have accrued to that 
person ; 

(o) that any legal character which it takes away 
from any such person ceased at the time from 
whicn such judgment, ^‘order or decree’^ declared 
that it had ceased or should cease j and 

(f ) that anything to which it declares any 
person to be so entitled was the property of that 
person at the time from which such judgjpent, 

‘^ordcr or decree” declares that it had been or 
should be his property. 


matri^nomaL relevancy of. 

. • • judgfments 

jurisdiction, embodied 
in Section 41. 
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between a 
judgment in 
rem and a 
judgmetit in 
personam 
for the pur- 
poses of the 
Indian b^vi- 
deiice Art. 
Uisruss the 
admissibility 
of such 
]udt^ir,ents 
respecti\elv 
as evidence. 


Write notes 
un • “I udg- 
incnt tr. 
rew ” 


Illustration. A sues for probate of the will 
left by B. C opposes A alleging that the wilf was 
a fabrication. The Court finds that the will was 
genuine and grafts the probate. In a proceed- 
ing between parties who were no parties tc the 
probate case, the judgment in the probate case is 
conclusive. 

Judgment in rem and judgment in 
personam. A judgnaent in rem means that it is 
conclusive and admissible in evidence against all 
the world, but a judgment in personam binds only 
(Uhe parties and their privies. Section 4c is an 
example of a judgment in perso 7 tain^ while 
section 41 is an ‘illustration of a judgment in re 7 n 
only in respect of such matters for which it is 
declared to be conclusive. In respect of other 
matters for which it does not declare to be con- 
clusive, it is admissible only between the parties 
and operates in personam. A judgment 

uudex- section 40, being inter partes, operates as 
res judicata between the parties. Such judgments 
passed on contracts and torts operate only as 
judgments in personam. A judgment passed under' 
Section 41 operates against the whole world when 
it declares or confers a legal character or takes it 
away or declares any right belonging to any 
person. 

• 

This section is based on the ground of public 
policy tliat the social relations shall be solemnly 
adjudicated and that thereafter shall remain, once 
for all, at rest. Judgments in rem are conclusive oft 
the legal character conferred on, or taken away/ 
from, a person who is declared to be entitled toj 
or not to such character. 

Cases. A judgment of a Probate Court refusing 
probate is as much a judgment rem as one which 
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grants probate,^ But, in Kdlyanchand Lalchand v, 
Sitabai^, it was held that section 41 did not apply 
to a judgment refusing probate and the only kind 
of negative judgment contemplated by the section 
is that which takes away existing le^al character.^ 
The judgment in a probate case operates as 
res judicata between the parties under Section 83 
jof the Probate and Administration Act (V of 1881) 
|and Section ii of the Civil Procednxe Code. 

42. Relevancy and effect of judgments, 
orders, or decrees, other than those 
mentioned in sec. 41. Judgments, orders 
or decrees, other than those mentioned in 
Section 41, are relevant if they relate to 
matters of a public nature relevant to the 
inquiry ; but such judgmenliV ~ orders or 
decrees are not_coiyclusive proof of that 
which they state. 

ILLUSTRATION 

A sueji B for tr^‘spass on his land : B alleges 
the existence of a public right of way ovc^r the land 
which A denies * 

The exist»:-nce of a decree in favour of the 
defendant, iri a suit by A against C for trc'^pass 
on the same land, in which C alleged the existence 
of the same right of way, is relevant, but it is not 
conclusive proof that the right of way exists. 

Cases A ju ment in rem in -a criminal ( ase 
is not a matter of a public nature and is not 


^ Chtnnasa?nv v. Hariharabadra, 16 Mad. 380. 

’ 38 Bom. 309 ; r6 Bom. L. R. 5, F. B. 

^ c. f. Lalit V. Radharaman^ (I9I1) 15 C. W, N. 

1021. 
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Discuss the 
question 
whether a 
previous 
judgment not 
between the 
same parties, 
not being a 
judgment in 
renif and not 
relating to 
matters of a 
public nature 
is at all 
^idmissible in 
eviilenre. 


admissible in civil proceedings.^ Judgments not 
infer partes are admissible to explain the nature of 
possession, or to throw light on the motives or 
conduct of* parties or to identify property.^ 
Judgments may be admissible to prove transactions 
or particular instances.* A judgment in a criminal 
case can not be used in evidtnce in a civil case 
to pr ove the truth of the facts upon which it is 
rjendered and vice versa.^ 

43. Judgments &c. other than those men- 
tioned in sections 40 to 42,when relevant. 

Judgments, orders or decrees other than 
those mentioned in Sections 40, 41 and 42, 
are irrelevant unless the existence of such 
judgment, order or decree, is a tact in issye,. 
or is relevant under some other ^provision of 
this Act. 

ILLUSTRATIONS 

(a) A and B separately sue C for a libel which 
reflects upon each of them. C, in each case, says 
that the matter alleged to be libellous is true and 
the circumstances are suoh that it is probably true 
in each case, or in neither. 

A obtains a decree against C for damages 
on the ground that C failed to make out his 
justification. The fact is irrelevant as between 
B and C, 


^ Bishen Das v. Rani Lahhaya, (1915) P. R. No. 
106 of 1915. 

* Lakshman v, Avirti, 24 Bom. 591, 598, $99. 

* Muhamad v. Husan^ 31 Bom. 143 fc.f. 7 U. W. N. 
574 ; 20 C. W. N. 643). 

* Raj KuTHart v. Bama Suudari^ 23 Cal. 610 \ Ranv 
Lai, 4 All. 97 ; 9 Bom. L. R. 1137. 
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(b) A prosecutes B for*adultery With C, A^s 
wife, 

B denies that C is A’s wife, but the Court 
convicts B of adultery. • 

Afterwards C is prosecuted for bigamy in 
marrying B during A^s life-time. C says that she 
never was A*s wife. 

The judgment against B is irrelevant as against 

(c) A prosecutes B for stealing a cow from 
him. B is convicted. 

A afterwards sues C for the cow which B had 
sold to him before his conviction. As between A 
and C, the judgment against B is irrelevant. 

(d) C has obtained a decree for the possession 
of land against B* C, B's .son, murders A in 
consequence. 

The existence of the judgment is relevant as 
showing motive for a crime. 

(e) A is charged with theft, and with having 
been previousjy convicted of theft. The previous 
conviction is relevant as a fact.in issue. 

(f) A is tried for the murder of B. The fact 
that B prosecuted A for libel, and that A was 
convicted and sentenced is relevant under section 
8 as showing the motive for the fact in issue. 

Relevant under some other provisions 
of this Act. Though a judgment is not admis- 
sible under sections 40, 41 and 42, it may be 
rejeyant under sections 8, ii, 13, 35 'ah'd'^54 
(Explanation fl). ^ 

Problem. A prosecytes B for stealing a 
diamond ring from him : B is convicted ; A after- 
wards sues C, a Marwari, for the ring which B had 
sold to. the Marwari before his conviction. A's 
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pleader tenders in the *suit the Magistrate's judg- 
ment against B but Cs Counsel objects to its 
relevancy. How will you decide the point ? A nswer. 
See illustration (c) above. 


**JRes Utter 
alios act'tS: are 
generally 
irrelevant.” 
State excep- 
tions to the 
rule. f 


Exceptions to transactions unconnected 
with the facts in issue. Transactions which 
are not connected or linked as cause or effect but 
only have similarity between them are not 
admissible in evidence as relevant facts. But 


Under what 
circumstances 
are former 
judgments- 
and decrees 


sections 40, 41. 42 and 43 are exceptions to the 
^bove general rule. 

Circumstances under which previous 
ijudgmeuts and decrees are admissible in 
subsequent suits or criminal proceedings. 

Under section 40, a former judgment or decree 


admi<!sible in 
subsequent 
suits or 


may be admissible in a subsequent suit operating 
as res judicata under the following circumstances : 


criminal (a) if it is inter partes % 

proceedings ? 

How far, (b) if it is passed by a Court of competent 

under what jurisdiction : 
circumstances, 

and for what (c) if the subject-matter in both the suits are 

purposes may identical, 
previous 

judgments, A former judgment passed in a criminal case 

orders and operates against the new trial of a person charged 
deemed ^'^'hh an offence in a subsequent criminal proceeding 

relevant- with which he was charged in the former criminal 

case if he was acquitted under section 403, Cr. P-.C. 
{autre fois acquit)^ 


A judgment, order or decree referred to in 
section 41 is admissible in both civil and criminal 
proceedings in respect of matters declared conclusive 
by the judgment 

A judgment, order or decree referred to in 
section 42 is admissible both in civil and criminal 
proceedings if it relates to matters of a public 
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nature relevant to the enquiry. Its evidentiary value 
is not conclusive. 

A judgment, order or decree referred to in 
section 43 is admissible both in civil aiid criminal 
proceedings if its existence is in issue or if it is 
relevant under sections 8, ii, 13 and 54 (Expla- 
nation 11) etc. 

Judgments inter partes and judgrments 
not inter partes The principle, on which 
judgments inter partes are admissible in Civil 
and Criminal cases in order to bar the trial of a suit 
or criminal proceeding, is ba.sed on the publt^ policy 
that a matter which has been decided BeTwe^tl the' 
parties by a Court of competent jurisdiction should 
not be re- agitated between them 

Th- jprinciples on which judgments hot inter 
partes are admissible are based both on public policy 
mid necessity. As to judgments referred to in 
sections 41 and 42, the legal character which is 
declared, conferred or taken away and the right 
which is declared should be once for all settled in 
the interest of public peace, of human society, 
and of economic progress But the judgments refer- 
red to in section 42 are not passed with the same 
solernnity, citation and declaration as the judg- 
ments passed in the exercise of probate, matri- 
monial, admiralty or insolvency jurisdiction. So the 
judgments referred to in section 42 are not 
conclusive as to their evidentiary value. Judg- 
ihents referred to in section 43 become relevant 
on the principle that they are simply facts when the 
existence of such facts are in issue and also when 
they are relevant by some other sections of the Act. 

Relevancy of judgments other than 
judgments in rem or Inter pptes. Judgments 
which do not operate as res judicata or judgr 
ments in rem are relevant under sections 13 


Discuss the 
principles 
according 
to which 
judgment 
inf(’r partes 
and not inter 
partes are 
admi.ssible 
under the 
Evidence Act. 
What 

difference is 
there regard- 
ing relevancy 
as the 

judgment etc. 
i« or is not 
between the 
same p.irtieb 
How far arc 
judgm ents 
inter parfe.s 
admi‘'sible 
in evidence ? 
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State in what 
cases, if « 
any, and 
under what 
provisions 
of the I E. 
Act are judg’- 
ments rele- 
vant, when 
such judg^ 
ments are 
neither 
judj^monts in 
fern nor* 
admissible 
under the 
rule of res 
judicata. 
What is the 
probative 
value of such 
judjfment if 
admissible ? 


(showing transaction), *35 (showing record), 42 
(showing matters of public nature) and 43 (proving 
the existence of such judgment). But their 
probative value is not conclusive. 

Case. Judgments, though inadmissible under 
sections 40 and 42, are best evidence of something 
that may be proved aliundi (if their existence is a 
fact in issue or relevant fact).^ 

44. Impeachment of Judgment as 
evidence. Any party to any suit or other 
proceeding may show that any judgment, 
order or decree, which is relevant under 
sections 40, 41 or 42, and which has been 
proved by the adverse party, vras delivered by 
a Court not competent to deliver it, or was 
obtained’ by fraud or collusion. 

Problems. A, as executor of X^s will instituted 
against B a suit to recover land belonging to X's 
estate. B’said that A was not X^s executor, the 
land in suit did not belong to X's estate and that 
there was a public path over the land in suit. A 
produced (a) an order app^^inting A as executor of 
X’s will ; (b) a judgment obtained bv X brought by 
him against C who pleaded the existence pf a 
public path over the land in suit. And B produced 
a judgment dismissing a suit brought by D against 
Y to recover possession of the same land. Are 
these judgments or any of them and the order 
appointing A executor of X\s will relevant to the 
suit by A against B ? If so, which of them, and 
why f 

Answer, fa) The judgment obtained by X 
against C is admissible under section 13, because X 
asserted his right to the land in suit and it was 

1 The Collector 0/ Gorakhpur v. Palakdhari Singh^ 
12 All. I, F. B. 
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recognised by the Court iA that suit. It is also 
admissible under section 13, because C, a defendant 
in that case, pleaded the existence of a public path 
over the land in suit. The judgment produced by 
B is not admissible under section 40 or any other 
section including section 1 3. The cfrder appointing 
A executor of X"s will is admissible under section 
41 as it is a judgment in rent. 

Judgments of Courts of Justice. Sections 40 
-43 deal with judgments and show what judg- 
ments are relevant under what circumstances. 
Section 44 shows how such judgments can be 
a^ded but it is not exhaustive. A judgment 
may also be avoided by means of a separate suit. 

fjl • English Law. The defence’ that the judgment 
is bad for collusion and fraud can be set up only b}’ 
a person who was. a stranger to the suit in whicli 
such judgment was passed. 

Cases It is not necessary to bring a separate 
suit to set aside judgments bad on any of the 
grounds mentioned in the section. They may be 
shown as bad in the very case in which they are 
sought to be used.' On the general principle of 
justice, an aggrieved party can set aside a judgment 
by a suit on the ground of fraud without resorting 
to this section-. Under English Law, a judgment 
cannot be set aside on the ground that it has been 
obtained by imposition on the Court. “A Court is 
not competent^^ means the Court acting \yithout 
territorial or inherent statutory jurisdiction,^ Collu- 
sion may be of two kinds : — ( i ) facts placed before 

t Bansi Lai v. Dhapo, 24 All. 242 ; Rajib v. 
Lakhan, 27 Cal. 11. 

2 Vevkatappa^ v. Subha^ 29 Mad. 179. 

Sardarmal v. Aranvayal, 21 Bom. 205 ; 

Ketlilamma v. Kelappan, 12 Mad. 228. 


When an 
judgments of 
Courts of 
Justice 
relevant ? 
How can such 
judgments 
be avoided ? 
What is the 
difference 
between 
English and 
Indian Law 
on this point 
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Statr biysfly 
the provision 
of the 

Evidence Act 
with reference 
to linger 
impressions. 
Enumerate 
the 

circumstances 
under which 
expert opinion 
in relevant. 
When th^ 
genuineness 
of a letter is 
in dispute, 
what are the 
various kinds 
of evidence 
to prove the 
handwriting ? 
(Sections 
45, 47 and 73), 
Explain : 
“Expert 
evidence ” 
When are 
the opinions 
of persons 


the Court on which a ji^gment is founded do not 
exist : and (2) when they are pre-concerted to obtain 
the judgment. A judgment vitiated by fraud can 
be treated a^ nullity by any Court even of inferior 
degree^. A Court of inferior jurisdiction can declare 
a judgment of a*sup<"rior Court if it is tainted by 
fraud, provided such inferior Court otherwise has 
jurisdiction to do so.^ 

Opinions of third persons when 
relevant. 


45. Opinions of experts- When the 

Court has to form an opinion upon a point of 
foreij^n law, or of . science or art, or as to 
identity of handwriting or faigev impres- 
sions, the opinions upon that point of person 
specially skilled in such foie’ign law, science, 
or art or in questions as to identity of 
handwriting or Jinger impressions, are 
relevant facts. 

Such persons are called experts. 


ILLUSTRATIONS 

(a) Tlie question is. whether the death of A was 
caused by poison : 

The opinions of experts as to the symptoms 
produced by the poi.son by which A is supposed 
to have died are relevant. 

(b) The question is, whether A, at the time of 
doing a certain act, was, by reason of unsoundness 
of mind, incapable of knowing the nature of the 


1 Nistarini Dassi V, Nundo Lai, 26 Cal. 891. 

* Sarthakram v. Nundo Ram, ii C. W. N. 579. 
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act, or that he was doing what was either wrong or 
contrary to law ; 

rhe opinions of experts upon the question 
whether the symptoms exhibited by A commonly 
show unsoundness of mind, and whether such 
unsoundness of mind usually renders persons 
incapable of knowing the nature of the acts which 
they do, or of knowing that what they do is either 
wrong or contrary to law, are relevant. 

(c) The question is, whether a certain document 
was written by A. Another document is produced 
which is proved or admitted to have been written 
by A. 

The opinions of experts on the question whether 
the two documents were written by the same person 
or by different persons are relevant. 

Sections 45 to 51 are exceptions to, the jjeneral 
ryJeJtEaT the opinions 'or beliefs, jvitnesses are not 
rdS-Vant. 

Case. Before evidence as to comparison be 
taken, the writing to be compared must be proved 
as belonging to the person to whom it is ascribed, 
and the comparison should be made in an open 
Court. ‘ 

46. Pats bearing upon opinions of 
experts- Facts, not otherwise relevant, are 
relevant, if they support or are inconsistent 
with the opinions of expertj^,. when such 
opinions are relevant.' 

ILLUSTRATIONS 

(a) The question is, whether A was poisoned 
by a certain poison : 


arc’strangerS' 
to a 

proceeding 
relevant 
under the 
Evidence 
Act ? 

what is the 
probative 
value of such' 
evidence ? 


How is a 
fart in 
reference to 
expert 
opinion 
relevant when 
it is not 
otherwise 
relevant ? 


1 Suresh Chandra v. Emperor^ 39 Cal. 606. 



The fact, that other persons, who were poisoned 
by that poison, exhibited certain symptoms which 
experts affirm or deny to be the syrnptoms of that 
poison, is relevant. 

(b) The (Question is, whether an obstruction to 
a harbour is caused by a certain sea-wall : 

The fact, that other harbours similarly situated 
in other respects, but where there were no such 
sea-walls, began to be obstructed at about the same 
time, is relevant. * 

Case. A great care and caution should be 
observed in taking evidence of an expert. ' 

47. Opinions as to handwritings when 
relevant. When the Court has to form an 
opinion as to the person by whom any 
document was written or signed, the 
opinion of any person acquainted with the 
handwriting of the person by whom it is 
supposed to be written ' or signed, that it 
was or was not written or signed by that 
person, is a relevant fact. 

Explanation. A person is said to be 
acquainted with the handwriting of another 
person 

{a) when he has seen that person write, 
or 

(^) when he has received documents 
purporting to be written by that person in 
answer to documents written by himself or 
under his authority, and addressed to that 
person, or 


^ Panchu Mtmdul. (1905) C. L» J. 385. 
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(e) when, in the ordinary course of 
business, documents purporting to be written 
by that person have been habitually sub- 
mitted to him. 


IftLUSTRATlON 


The question is, whether a given letter is in the 
handwriting of A, a merchant in London : 

B is a merchant in Calcutta who 'has written 
letters addressed to A, and received letters purporting 
to be written by him. C is B's clerk, whose duty 
it was to examine and file B's correspondence. 
D is B's broker, to whom B habitually submitted 
the letters purporting to be written by A for the 
purpose of advising with him thereon. 

The opinions of B. C and D on the question 
whether the letter is in the handwriting of A, are 
relevant, though neither B, nor C, nor D ever saw 
A write. 


How to prove handwriting, a hand- 
writing may Be proved in any of the following 
ways ; — 

(1) by the writer himself (s. 67) : 

(2) by the person who actually saw the writer 
write the document (s. 67) : 

(3) by the evidence of the expert (sec 45), or 
a person acquainted with the handwriting of the 
writer (s. 47) : 

(4) by the evidence of non-experts who have 
acquired a knowledge of the character of the 
handwriting in any one of the following ways 
(Explanation to s. 47) : 

(a) by having seen the writer write at any time 
any writing : 


When the 
genuineness 
of a letter 
is in dispute, 
what are the 
various kinds 
of evidence 
that may be 
laid before 
the 

court to 
prove the 
handwriting ? 
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(b) by receiving .documents purporting to be 
written by person in answer to document written by 
himself or under his authority and addres sed to that 
person : 

(c) by having documents habitually submitted 
to him which purported, to be written by that 
person : 

(5) by comparing the handwriting in question 
with the handwriting proved," to tlie satisfaction of 
the Court, to be of the person who is alleged to 
have written the writing in question (s. 73), 

Ca>80S- An expert witness may be cross- 
examined by the Court or with its permission by 
the opposing advocate at any stage of the 
proceeding in order to get adequate materials as to 
the proof of the handwriting.^ It is for the Judge 
to say whether' the combination of designs 
constituting the trade mark was such as to deceive 
the purchaser.® A conviction should not be based/ 
on the evidence of a handwriting expert alone.® I 

48. Opinion as to existence of right or 
custom when relevant : • When the C*ourt 
has to form an opinion as to the existence of 
any general custom or right, the opinions, as 
to the existence of such custom or right, of 
persons who would be likely to know of its 
existence if it existed, are relevant. 

Explanation. The expression^ ** general 
custom or right,*' includes customs or rights 
common to any considerable class of 
persons. 

^ Shankar v. Ramji^ 5 Bom. L. R. 663 ; 

2 Nemchand v. Wallace , 34 Cal. 495. 

Kali Chandra Maker jee v. King Km(>efory 6 All# 
L, J, 184 j I^alta Prasad y 13 O C. 
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ILLUSTRATION 


The right of the villagers of a particular village 
to use the water of a particular well is a general 
right within the meaning of this section. 


What facts arc relevant when any 
right or custom is in questions Facts 
referred to in sections 13, 32 clause (4;, 32 clause 
(7), 48 and 51 are relevant when the question as 
to the existence of any right or custom is in issue 
or relevant. 




Sections 13, 32 and 48 compared. Section 

13 refers to all rights and customs 
general or private and their specific instances. Section 
32, clause (4), refers to statements as to public right 
or custom or matter of public or general intrest 
which existed before the matter in controversy 
arose and when such matter is to be proved by a 
person who is dead or can not be produced before 
the Court. Section 32 clause (7) refers to statements 
of matters as are mentioned in section 13 clause 
(a) and contained in documents. Section 48 refers | 
to evidence of persons who are produced before the I 
Court. ’ 


What facts 
are relevant 
when any 
right or 
custa.fi is 
in question ‘•^1 


Cases* Opinions of a person as to the existence 
of a custom or right who writes documents for the 
people of the locality is admissible under this 
section.^ A custom must be proved by specific 
instances and not by a mere opinion evidence.® A 
custom must be definite;^ The opinion must be 
independent though it may be based on hearsay 
statements.^ Opinions of leading members of a 


^ SariaiuUah v. Pran Nath^ 26 Cal. 184. 
Rahimaihai v. Hirhai, 3 fiom. 34 . 
Lachntan Rai v. Akbar Khan^ i All. 440. 
Qarurudhwaja Pershad^ 5 C. W. N. 33. 

8 
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What quali- 
fication must 
a witness 
speaking as 
to relation- 
ship possess P 


community influenced by judicial and professional 
prepossessions are not relevant.> Section 48 refers 
to the opinjon of a living writness examined before 
the Court.* " 

49. Opinions as to usages, tenets etc, 
when relevant. When the C'ovirt has to 
form an opinion as to — 

(a) the usages and tenets of any body of 
men or family^ 

(b) the constitution and government of 
any religious or charitable foundation, or 

(c) the meaning of words or terms used 
in particular districts or particular classes of 
people^ 

the opinions of persons having special 
means of knowledge thereon, are relevant 
facts. 

Cases. The witness giving his opinion must 
have special knowledge although such knowledge 
is derived from the deceased member of the family.^ 
Such opinion must be expressed by conduct and 
not from general reputation.^ 

50. Opinion as to relationship when 
relevant. When the Court has to form an 
opinion as to the relationship of one person 
to another, the opinion, expressed by conduct, 
as to the existence of such relationship, of 
any person who, as a member of the family 


> Adv. General v. Jimvalai, 41 Bom. 181. 

^ yagmohandas v. Mangaldos, 10 Bom. 542. 

* Saratjit Pratah Bahadur, 2 A. L. J. 7*0. 

* Saji Sahoo Sidiik, ay Btm. 4yj-. 
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or otherwise, has special means of knowledge 
on the subject, is a relevant fact. 

Provided that such opinion shall not be 
sufficient to prove a marriage in proceedings 
under the Indian Divorce Act, or in prosecu- 
tions under sections 494, 49 S» 497, or 498 
of the Indian Penal Code. 

ILLUSTRATIONS 

(a) The question is, whether A and B were 
married : 

The fact, that they were usually received and 
treated by their friends as husband and wife, is 
relevant. 

(b) The question is, whether A was the 
legitimate son of B ; 

The fact, that A was always treated as such by 
members of the family, is relevant. 

51. Grounds of opinion when relevant. 

Whenever the opinion of any living person 
is relevant, the grounds on which such 
Opinion is based are also relevant. 

ILLUSTRATION 

An expert may give an account, of experiments 
performed by him for the purpose of forming his 

teagons for excluding ^'Opinion Bvi- 
lenoe.” The general rule is that a witness is to 
state facts and not to give his opinion. It is the 
function of .a Judge to form opinion on facts placed 
before jhini.. 

. But vtqgy often the sbbject'inatter of the inquiry 
is silch thfit ihexperienced persons are unlikely^ to 


State how 
opinion of 
experts may 
be ascer- 
tained. 


What is the 
reason for 
excluding 
**opinion 
evidence.” 
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State upon 
which subjects 
the opinions 
of witnesses 
are admissible 
in evidence. 
Are opinions 
of people 
facts as 
defined in the 
Evidence Act, 
and are they 
in any case 
lelevant V 
When are the 
opinions of 
person > who 
are strangers 
to a proceed- 
ing relevant 
under the 
Evidence Act ? 
What is the 
probative 
value of such 
evidence ? 
State the 
exceptions to 
the rule 
excluding 
‘opinion 
evidence.” 


form a correct judgment without the assistance of 
the opinions of persons possessing special skill and 
competent knowledge on the subject-matter. So 
^ their opinions are made admissible. 

Opinions of witnesess when relevant 

ji(ss. 45*51). These sections are exceptions to the 
''general rule that the opinions or beliefs of witnesses 
are not admissible. 

(1) The opinions of experts on foreign law 
(which are facts) or science, art or on identity of 
handwriting or finger impressions are relevant 
(s. 45). 

(2) Facts supporting or inconsistent with such 
opinions are also relevant (s. 46). 

(3) Opinions of non-expert witnesses as to 
handwriting who are acquainted with such hand- 
writing are relevant (s. 47), 

{4) Opinions of non expert witnesses as to exis- 
tence of any right or custom are relevant when such 
persons are likely to know it (s. 48). 

(5) Opinions of persons having special means 
of knowledge as to usages and tenets, or constitution 
of any religious or charitable foundation, or mean* 
ing of words or terms used in particular district or 
by particular class of people are relevant ( s. 49). 

(6) Opinions of any person having special 
means of knowledge on the subject of relationship 
when such opinion is expressed by conduct is rele- 
vant (s, 50). 

(7) Whenever the opinion of any living person 
is relevant, the grounds on which such , opinion is 
based are also relevant (5. 51). 

The pziQ&ative of ..suchi. opinions jdepends 

on the reasonableness and soundness of tl]^ grpu^d^ 
on which such opinions are based. If. the Couit is 
not satisfied with the validity of the grounds to 
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warrant the inference or opiilion of a witness foun* 
4^?dik^eon,jts probative force is nothing. Except 
in the cases where the question of marriage is a 
fact in issue, such opinions, based on sound grounds, 
may have sufficient probative value to justify a 
judicial finding. 

Character when relevant. 

52. In civil cases , ohajracter^to prove 

conda cf" Impo te^ . In civil 

cases, the fact that the character of any 
person concerned is such as to render 
probable or improbable any conduct imputed 
to him, is irrelevavt^ except in so far as such 
character appears from facts otherwise 
relevant. 

53. In criminal oases, previons good 
character relevant. In criminal proeeedings, 
the fact that the person accused is of a good 
character is relevant. 

54. Previous bad character not relevant 
except in reply. In cri minel proceedings, 
the fact that the accused person has a bad 
character is irrelevant, .unless _jyid.ence . jias 
b een .g iven tha t he h a s a goo d character, in 
wbicfi case it becom es relevan t. 

Explanation /. This section does not 
(Apply to cases in which the bad character 

any person is itself a fact in issue . 

Explanation 2. A previous conviction 
is relevant as evidence "oibad character, 

Cases. Evidence of character cannot alter facts 
proved but may explain conduct So, evidence of 


When is 
evidence of 
character of a 
party to a 
civil pro- 
ceeding rele- 
vant ? 

(Ss. 52-55) 
How far is 
character 
relevant and 
admissible in 
evidence in 
civil suits ? 
<Ss. 52 and 55 ) 


How far is 
“character** 
relevant and 
admissible m 
criminal 
cases ? 
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*‘In criminal 
proceedings^ 
character uf 
an accused is 
irrelevant.’’ 
Comment. 


How is 
* 'character’^ 
defined in 
I. E. Act ? 


bad character is not generally relevant.^ EyijJiunce 
of good character is of no^ value if the case against 
t^acSusfiSjfe^clear,^ jEvidence of repute is diiferent 
from evidenjce of rumour/'^ 

Evidence of bad character whether elicited by 
the prosecution or by the defence is irrelevant.'*' 
Such evidence only prejudices and does not prove 
guilt.® A previous conviction is admissible either 
to enhance punishment under section 75 of the 
Penal Code or to prove# in reply to the evidence of 
good character.® A previous conviction may also 
be relevant under sections 8 and 14.^ 

55. Character as affecting damages. In 

civil cases, the fact, that the character of 
any person is such as to affect the amount 
of damages which he ought to receive, is 
relevant. 

Explanation. In sections 52, 53, 54 and 
55, the word "character' includes both 
reputation and disposition ; but^, except as 
provided in section 5^, evidence may be 
given only of general reputation and general 
disposition, arid not of particular acts by 
which reputation or disposition were shown. 

Character of parties in civil tind charac- 
ter of accused in criminal proceedings. 
In avil cases, no evidence of character of parties 


i Byki Nuih, 10 W. R. 17. 

* Queen Empress v. Nur Mahomed, 8 Bam. 227. 
^ Rat Isri Prasad, 24 Cal. 621. 

^ Emperor v. Gangaram^ 22 Bom. L. R. 1274. 

• AmHid Lall v, Emperor^ 42 Cdl, 957. 

® Emperor v. Burning, 5 Bo . L. R. 1034. 

^ Emtifor V. Alhi^miya, j Botxi. L. R. 805. 
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to render probable any conduet imputed to him is 
^rhissible. But, if hk character is a fact ta issue 
0I: otherwise relevant, evidence of character of a 
party is ad!ni3sible in evidence. Ag|un, if the 
evidence of character is necessary to ascertain the 
amount of damages to which the plaintiff in a civil 
case is entitled, the evidence of his character is 
admissible. 

In criminal proceedings, evidence of good 
character of the accused is admissible to show 
whether the offence imputed to him was really com- 
mitted by him. No^vidence as, to his bad character 
is admissible to be proved by the prosecution but 
it ca n do so in rebuttal when evidence is adduced 
by the accused in proof of his good character. 

ILLUSTRATIONS 

A sues B for damages on the allegation that B 
imputed unchastity to A. Here, .A may show that 
she is of chaste character and B may show that 
she is unchaste. 

A is accused of bad livelihood. The prosecution 
may adduce evidence to show that A has no means 
of livelihood and that he is a bad character or that 
he was previously convicted of theft. 

Reputation Evidence. The evidence of 
reputation shall be of general reputation and 
must be confined to the nature of a particular case 
with which a person is charged. Reputation is 
constituted by public opinion and a witness must 
not depose only to his own opinion to prove one's 
I character. 

Under clause (4), section 3a, reputation regard- 
ing public rights is admissible on the principle of 
necessity on the ground of public interest. 

A general reputation that a ma n and a woo)^ ! 
are husband and wife may be received in evidence 


“Evidence of 
character of 
parties is not 
admissible 
except where 
the nature of 
the proceed- 
ings is to put 
the character 
in issue or 
where the 
proceedings 
are criminal.’* 
Explain and 
illustrate. 


When is bad 
character of 
an accused 
relevant in a 
criminal 
case ? 


In whht cir- 
cumstances 
and in regar d 
to what 
mat^>;rs is 
reputation 
evidence 
admissible ? 
State briefly 
the reasons 
for the ad- 
mission of 
such evidence 
in cases in 
which it is 
admissible 
and its 
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rejection 

Others. 


Does the 
meaning of 
the term 
‘'character” 
in the I E. 
Act differ 
from that 
given in Eng- 
lish La\Y ? 


When does 
the evidence 
of character 
of parties 
become rele- 
vant in 
judicial 
proceedings? 
When is 
evidence as 
to character 
of parties and 
witnesses 
relevant in 
civil and 
oriminal 
cases P 


in proof of marriage. Unchastity of a woman may 
be proved when she prosecutes a man for rape. 

Meaning of the term “ChaFacter”— English 
and Indian Law distinguished- In English Law, 
^character*' simply means reputation only and does 
|not include disposition as in Indian Law. 

“Reputation” means what is thought of a person 
! by tih e pu blic. “Disposition** means t^_ wliole frame 
oftlw mind. It comprehends motives of action. 
It is permanent and settled. 


Evidence as to Character. 

Chabactbr. 


of parties. 


I 

If chai^cter is in issue, 
(always relevant). 


of witnesses 
(always relevant). 

T 


If character is not 
in issue. 

I 

I 


Civil cases 

J Relevant only as to amount 
amages or otherwise relevant), 
(s. 55. and s. 53). 


I 


Criminal cases. 


I 


Good character 
(always relevant). 

(S.53). 

I 

If bad character of the accused 
is in issue (alwa) s relevant) 

, . (s. 


Bad character. 

I 

! 

I 

Relevant only when 
evidence of previous good 
character is given. 
(s-54)- 



PART II.— On Proof. * 


CHAPTER III. — Facts which need not 
be proved (ss. 56-58). 

56. Fact judicially noticeable need 
not be proved. No fact of which the Court 
will take judicial notice need be proved. 

57. Facts of v bich Court must take 
judicial notice. The Court shall take judi~ 
cial notice of the following facts : — 

(1) all laws or rules having the force of 
law, now or heretofore in force, or hereafter 
to be in force, in any part of British India ; 

(2) all public Acts passed or hereafter 
to be passed by Parliament, and all local 
and personal Acts directed by Parliament to 
be judicially noticed ; 

(3) Articles of War for Her Majesty’s 
Army or Navy ; 

(4) the course of proceeding of Parlia- 
ment, and of the Councils for the purpose of 
making Laws and Regulations estsblished 
under the Indian Councils Act or any other 
law for the time being relating thereto. 

Explanation — The word “Parliament” in 
clauses (2) and (4) includes : — 

(a) the Parliament of the United King- 
dom of Great Britain and Ireland : 


What is 
judicial 
notice and of 
what facts is 
such notice 
taken ? 
Classify the 
facts of which 
judicial notice 
is taken 
without the 
necessity of 
foTmal proof. 
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(b) the Parliametit of Great Britain : 

(c) the Parliament of England : 

(d) the Parliament of Scotland : and 

(e) the Parliament of Ireland. 

I (5) the accession and the sign manual 
of the Sovereign for ttie time being of the 
United Kingdom of Great Britain and Ireland; 

( 6 ) all seals of which English Courts 
take judicial notice ; the seals of all the 
Courts of British India, and of all Courts out 
of British India, established by the authority 
of the Governor-General or any Local Govern- 
ment in Council ; the seals of Courts of 
Admiralty and Maritime Jurisdiction, and of 
Notaries Public ; and all seals which any 
person is authorised to use by any Act of 
Parliament or other Act or Regulation having 
the force of law in British India ; 

ff) the accession to office, names, titles, 
functions and signatures of the persons fill- 
ing, for the time being, any public office in 
any part of British India, if the fact of their 
appointment to such office is notified in the 
Gazette of India, or in the official Gazette of 
any Local Government ; 

( 8 ) the existence, title, and national flag 
of every State or Sovereign recognised by 
the British Crown ; 

(9) the divisions of time, the geographi- 
cal divisions of the world, and jpublic festi- 
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vals, fasts, and holidays notified in the official 
Gayette ; 

(10) the territories under the dominion 

of the British Crown ; * 

(11) the commencement, continuance and 
termination of hostilities between the British 
Crown and any other State or body ot persons ; 

(12) the names of the members and 
officers of the Court, and of their deputies 
and suborcftnate officers and assistants, and 
also of all officers acting in execution of its 
process, and of all advocates, attorneys, 
proctors, vakils, pleaders and other persons 
authorised by law to appear or act before 

; 

^13) the rule of the Road “on land or at 
sea”. 

In all these cases, and also on all matters 
of public history, literature, sqjence or. art, 
the Court may resort for its aid to appro- 
priate books or documents of reference. 

If the Court is called upon by any person 
to take judicial notice of any fact, it may 
refuse to do so unless and until such person 
produces any such book or document as it 
may consider necessary to enable it to do 
so. 

Cases. Althoi^h a Court may take judicial 
notice of the facts mentioned in this section, a 
party is not absolved from proving such facts.^ 

1 ''The Engltshman" Ltd^ v. Lajpat Rai, (1910)- 
37 Cal. 760. 
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The British Crown recognises all Native States.^ 
A registered power of attorney is admissible in 
evidence without proof.^ 


What is Judi- 
cial Notice? 


Judicial notice means notice of facts which a 
Judge shall take wnthoiit any evidence. Such facts 
are illustrated in section 57 but they are not 
exhaustive therein. 


What is 
meant the 
rule of the 
road ? 


The Rule of the Road means any of the rules 
which have been enacted for the purpose of 
avoiding collision either on land or at sea e. g. 
carriages are always to keep to the left side. 


58- Facts admitted need not be 

proved- No fact need be proved in any 
proceeding 

(a) which the parties thereto or their 
agents agree to admit at the hearing, or 

(b) which, before the hearing, they agree 
to admit by any writing their hands, or 

(c) which, by any rule of pleading in 
force at the time, they are deemed to have 
admitted by their pleadings : 

Provided that the Court may, in its dis- 
cretion, require the facts admitted to be 
proved otherwise than by such admissions. 

Gases- Ad mi ssion of facts operate^ an 
estoppel an 3 excludes evidence.® A document, 


1 Tht Maharaja 0/ Kashmir v, Mohan Lai, P. R. 
No. 51. of 1886. 

® Krishna Nath, >4 Cal. 176. 

® Burjorji Curuijs Panthakiji. Munthtrji Kuverji, 
5 Bom 143, 152. 
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not duly stamped, may not ' be admissible ; 
but a claim founded thereon may be decreed on* 
admission of the party A suit may be decreed on 
the admission of signature by the adult defendant 
on a basis-bond against him only.* An admis- 
sion of a fact by implication in a pleading is- 
confined to the particular issue only.^ The court 
will require proof if the admission appears to have 
been obtained by fraud or unfair means. ^ 

Sectious 17-31 refer to admissions which are 
proved in the course of taking evidence. But section 

r efers to admission which are made either before 

or at_ and not in the course of taking 

evidence. Under section 58^ the court can exclude 
admissions only when it is tainted by fraud but it 
cari not ignore it altogether or receive any evidence 
contradictory to such admissions. 


CHAPTER IV. 

Of oral evidence (ss* 59-60,. 

59- Proof of facts by oral evidence. 

All facts, except the contents of documents^- 
ma)' be proved by oral evidence. 

Oral evidence means evidence given by word 
of mouth in open Court or in such other ways 
(signs by a mute) as the Court may direct to be 
intelligent enough for judicial purpose. It Is wider 
than a verbal evidence which is confined to voice. 

^ Rahimatolla v. Murray, ii 1 . C. 810. 

* Lakhuhand v. Lalchand, 43 Bom. 352. 

^ Amritalal Best, 23 R. 214. 

^ Oriental Government Security v. Narasimha Chart',. 
25 Mad. 183, 205. 
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^ * 
Comment. 

Explain and 
discuss t'ne 
rule : 

‘'Oral evi- 
dence in all 
cases whatever 
must be 
direct.” 

What excep- 
tions to this 
rule are 
permissible ? 
■Give reasons 
and illustra- 
tions in 
support of 
your answer. 


What is the 
basis and 
what are the 
limitations of 
the exception 
that hearsay- 
is evidence » 
ill matters 


Cases. A written document shall be produced) 
to prove its contents because it is the best evidence.^ 
[Where ora) testimony is conftiding, a written 
I document is essentially necessary.^ 


60. Oral evidenioe must be direct. 

Ora/ evidence must, in all cases whatever, 
be direct ; that is to say,— - 


(i) if it refers to a fact which could be 
seen, it must be the evidence of a witness 
who says he saw it ; 


(2) if it refers to a fact which could be 
heard, it must be the evidence of a witness 
who says he heard it ; 

(3) if it refers to a fact which could be 
perceived by any other sense, or in any other 
manner, it must be the evidence of a witness 
who says he perceived it by that sense, or 
in that manner ; 

(4) if it refers to an opinion, or to the 
grounds on which that opinien is held, it 
must be the evidence of the person who 
holds that opinion on those grounds .• 

(a) Provided that the opinion of experts 
expressed in any treatise comreionly offered 
for sale and the grounds on which such 
opinions are held, may he proved by the 
production of such treatise, if the author is 
dead, or can not be found, or has become 


^ Dinomoyi Debt v. Roj> Luebmiput, 7 I. A. 8. 

* Muemmat Imam Bandi v. Hurgavind Gbose, 4 
M. I.- A. 403. 
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incapable of giving evidence, or can not be of public 
called as a witness without an amount of 
delay or expense which the court regards as 
unreasonable : 

(b) Provided also that, if oral evidence 
refers to the existence of condition of any 
material thing other than a document, the 
court may, if it thinks fit, require the produc- 
tion of such material thing for its inspi^ion. 

Read notes under section 32 in this connection. 


Reasons for excluding hearsay evidence. 

Hearsay evidence is, as a rule, excluded 

(1) because the person whose statement a 
witness deposes to was not on oath when he made 
the statement .* 

(2) because such person’s statement was not 
tested by cross-examination : 

*'' (3) because it would tend to protract the trial ; 
y, (4) because it is in itself a weak evidence : 

.(5) because the person who proves the hear- 
say statement might himself be deceived ; 


What is 
Hearsay 
Evidence ? 
State briefly 
the grounds 
for the exclu- 
sion of hear- 
say evidence* 


X (6) because it is not convincing : 


y(7) because the law requires that the best 
available evidence should be produced : and 


X (8) because truth loses its value in the process 
of repetition. 


When a witness in a civil suit be allowed to under what 
testify to what he heard another person say. circumsunces 
A witness can testify in civil cases by oral evidence>J*‘W.* 

(on oath before a court) what he heard another 
person say under sections 17*23 and 32-38. 
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what he 
heard another 
person say ? 
Illustrate 
your answer 
by examples. 


How may the 
contents of a 
document be 
proved 


Ilie question is, whether a horse sold by A to 
B is sound. A says to B *'go and ask C : C knows 
all about it.? C's statement is an admission. 

In order to compromise a civil suit, A and B 
made admissions before C : the statement of C on 
oath may or may not be admissible to prove those 
admissions under section 23. 

Direct. This word means here '*as opposed to 
hearsay, second-hand or derived evideMe.'' 

Case. Section 60 does not exclude circum- 
stantial evidence of things which can be seen, 
heard or felt. A person is a competent witness 
to prove that the executant of the sale-deed ad- 
mitted •its execution in the presence of a witness.^ 


CHAPTER V. 

OF Documentary Evidence (ss. 61-90). 

61- Proof of contents of document 

The contents of documents may be proved 
either by primary or by secondary evidence^ 

Case. Section 61 says that the co nten ts of a 
document must^e^proyed either by the document 
ifseTfor * 5 y secondary evide nce when t , 
admissible and byTio oHier ng the 

intents of document.* 

"762. ihrimary Evidence. Primary 
evidence means tne document itself fort he 
inspection of the Court. 

^ Nilkant, Ben. L. R. 18. 

^ R^tn > Prasad v. Raghu Nandan Prasad^ ^ 

743 - 
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' Explanation i . Where a docuntetit , is • 

executed in several parts, eacli part is 
primary evidence of the document. < r 

Where a document is elcecuted in 
counterparts, each counterpart being prin«^ •»<* 
executed by one or some of the parties only, evidence* 
each counterpart is primary evidence as 
against the parties executing it. 

Explanation 2^ Where a numbdr of 
documents are all made by one uniform 
process, as in the case of printing, 
lithography or photography, each is, primary 
evidence of the contents of the rest ; but, 
wES-e'they are all copies of a common origi* 
nal, they are not primary evidence of the 
content^^he original. 

ILLUSTRATION 


A person is shown to have been in possession 
of a number of placards, all printed at one time 
from one original. Any one of the placards is 
primary evidence of the contents of any other, but 
no one of them is primary evidence of contents 
of the original. 


pro^^ rion^^ws^o adiidit of no higher or superior „„ . 

source of evidence . ^‘primary 

If a party admit the contents of a document, ®vid«nce” > 
his adndssion is primary evidence against brm. 

If he delivers a copy of a document to the opposite ' 
party, it' becomes primary evidence against him* 
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testimony of a witliess (o other relevant facts from 
ifec UdOn ^ issue may be inferred. In 
Jurisp^dence an^Q the I. E. Act, direct evidence 
is limited to c^s where the principal fact is 
attested directly by wib^esses, things or documents. 


Comment on 
Para 8, ^ 
Explanation I 
of Section 62, 
1. E Act 


a r a * 

Define 
secondary 
evidence. 
Give two 
examples. 


Park 2 , Bxplanatioki 1. If A grants a lease 
(pattah) to B and B executes its counterpart 
(kabuliyat) in favour of A and they are delivered to 
A and B in whose favour they were respectively 
executed, both of them are original documents. 
But the lease granted by A is a primary evidence 
against A and the document executed by B is a 
secondary evidence against A. The document 
executed by B is a primary evidence against B 
and the document executed by A is a secondary 
evidence against B. 


')^3. Secondary evidence- 

evidence means and includes - 


Secondary 


(i) certified copies given under the 
provisions hereinafter contained ; 


( 2 ) copies made from the original by 
mechanical processes, which, in themselves 
insure the accuracy of the copy, and copies 
compared with such copies ; 

<13) copies made from, or compared 
with, the original ; 


( 4 ) counterparts of documents as 
against the parties who did not execute 
them ; 

[ (5) oral accounts) pf the contents of a 

(document given by ♦ some person who ’ has 
Ihiroself seen it. 
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ILLUSTRATION^ 

(a) A photograph of an original is secondary 
evidence of its contents, though the twp hav<^ not 
been compared, if; it is proved that the thing 
photographed was the original. 

(b) A cdpy compared with a copy of a tetter 
made by a copying machine is secondary evidence 
of the contents of the tetter if it is shown that the 
copy made by the copying machine was made from 
the original. 

(c) A copy transcribed from a copy, but after- 
wards compared with the original, is secondary 
evidence, but the copy not so compared is not 
secondary evidence of the original, although the 
copy from which it was transcribed was compared 
with the original. 

(d) Neither an oral account of a copy compared 
with the original nor an oral account of a photo- 
graph or machine-copy of the original, is secondary 
evidence of the original. 

Cases. A co{y of a certified copy which ha% not 
been compared with the original is not admissible.^ 
A written statement of the contents of a copy of a 
document is not admissible if dre writer had not 
seen the original.^ A co{y of the newspaper pub- 
lishing a libellous tetter is not admissible as 
secondary evidence when the . original letter is not 
forthcoming and when there is no evidence to prove 
that it was written hy the accused.* If a persbn who 
has seen a document but is unable to read it, bis 
evidence is not admissible as secondary evidence.* 

Ubid. 

* Kamyalal v. Pyarahak 'JfBom. 139. 

* Raml4l Balaram, 8 Ai'L. J.”30ii 

* Ghuft, laA. L. J, 339. 


When is a 
copy of a copy 
secondary 
evidence ? 

See clause (2) 
and illustra* 
tions ^b) aiid ' 
(c) of Section 
63. 
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* 'As a general 
rule> dcpQi- 
ments a^ 
profeab^e by 
the prodiic* 
tion of the 
hriginals 
alone.*^ 
Explain and 
illustrate the 
principle 
which under- 
lies this rule* 

Give example 
of the pnn* 
ciple that no 
evidence ^all 
be received 
which shows 
on its face 
that it only 
derives its 
force holrti 
some other 
evidence 
which is with** 
held V 


Oral evidence is not aij'missible to (irove the terms 
of an unrc^tered docuiKeat of which registration is 
compalsory.* 

f 

64. PrcNtf of docnmeiils by 
evidence* Oocuments must be proved by 
primary evidence except in the cases here- 
inafter mentionede’ 


The principle of provlniT doeoments by 
their originals alone. In order to prevent fraud 
and to enable the Court to inspect the documents, 
the law requires that the best evidence should be 
given. is document itself. 

So sectio n 64 has provid^ that the primary 
^idence dr" driginaf dqc]^"^^^ itself should be 
produced except in the cases mentioned m section 
wlif’di jgidmLis sP!randayv.. evtden ce. 


The object of a document is to perpetuate the 
memory of what is written down and to furnish 
correct proof of the fact written* In the case of a 
written contract, the writing shall be treated as final 
as to the terms of the contract and no oral evidence 
is admissible to vary it. It is not safe to rely pn^ 
the recollection of a witness, however honest he^ 
may be^ as to the contents of a written instrument.*^ 

, A sues B on a bond. A, instead of producing 
the bond, produces a witness to the bond ' to prove 
its contents and no satisfactory* account is given 
for the non-fttodUction of the bond. The oral 
evidence is not admissible. 


Casp. Where a written instrument is not the 
fact Jn issue, prpof of a fact independent of such » 
instrument is admissible.* 

, . % 

^ Rising v. 18^6, Bom ; P. L* 

\Balhlia 4 iir Prasad v\ JMlir MKi%(iraja of Botia^ 
9 Ali. 351, 356- 
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Oa$e8 in -sn^ondii^ 

«vidence r^ntiiigto 
i)e fAvm- ^^ssmA u^vjteSuJgaiLJ^ 

given of tf>e exvstei^ce . conartMW, or contents 


(a) 'when the original is shown or apfiears 
to be in the possession or power •— 

(i) of the person against whom the 
document is bought to be proved, or 

(ii) of any person out of reach of, or not 
subject to, the process of the Court, or 


(iii) of any person legally bound to 
produce it, 

and when, after the notice mentioned in 
section 66, such person does not produce it ; 

(b) — tbu^ existence condition, or 

conte n ts of the orij^inaf have oeen proved to 
be ^Imjtted in writing by the person against 
’wfiibm it is proved, or by his represenfitive 
in interest ; 


I (c) when the original has been destroyed 
or l^, or when the party offering evidence of 
its contents can not, for any other reason not 
arising from his own default or neglect, 
produce it in reasonable time ; 

( 4 ) when the original «6 of such a nature 
as not to be ewtfy moveable ; 

t(e) when the Prigkial -is a public docu* 
<ment within the meanii^ of s^i^n ^ 4 

when the oi%Jinal is of 

wi^ A V certi^ copy is tins 


# 

Wben »nd 
tinder mHbiat 
ciratttifUfice! 
tii«ty jsetson* 
daty evidettC' 
be gi^n ? 
How fimt » 
ptumtiff praV( 
the loOidietits 
of afdtber 
which he 
wrote end 
posted^ the 
defen^^t ^ 

If he cat) do 
so in more 
ways than 
one. state alt 
such ^ys 
When ts 
secondary 
evidence of a 
document 
admissible ^ 
What are the 
cases m wbid 
secondary 
evidence ma> 
be givciTof 
the existence, 
condition or 
or the con- 
tents of a 
^locuinetit ^ 
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When IS the 
secondary 
evidence of 
the contents 
of a document 
in the posses- 
sion of the 
adversary for 
the produc- 
tion of which 
no notice has 
been given 
admissible ? 
When is a 
party entitled 
to give 
secondary 
evidence of a 
document 
without 
calling on the 
party in 
possession of 
the same to 
produce it ' 


Is there 
degree ^.n the 


Act, or by any other law in force in British 
India, to be given in evidence ; 

(g) when the ‘ original consists of 
numerous accounts or other documents 
which can not conveniently be examined in 
Court, and the fact to be proved is the 
general result of the whole collection. 

In cases (a), (c), (d), any secondary 
evidence of the contents of the document is 
admissible. 

In case (b), the written admission is 
admissible. 

In case (e) or (f), a certified copy of the 
document, but, no other kind of secondary 
evidence, is admissible. 

In case (g), evidence may be given as to 
the general result of the documents by any 
person who has examined them, and who .is 
skilled in the examination of such documents. 

A pl aintiff can proYe. the, contents of ji letter by 
addcKmg "jeSio dary. . (a) 

that the letter is in possession of the. defendant or 
of any person who can not be produced before the 
court, or (b) that the defendant admitted its exist* 
ence, condition or contents in writing, or (c) that the 
ctfiginal has been destroyed or lost or can not be 
produced for any reason not arising from the plain- 
tiff’s neglect. In cases (a) and (c), any . secondary 
evidence is admissible. In case (b), only the written 
admission is' admissible. 

there is no degrse ot' seotmdary evidence- 

There is no degree in the evidentiary value of secon- 
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daty evidence. A person who is to adduce Secondai^ 
evi^nce shall have to adduce such secondaijr’ 
evidence as section 65 permits him to do (see sec- 
tion 65)* • 

Reflristared sale-deed in possession ot 
adverse party. According to section 65, ejJX^se- 
the^ 

i^ admissive. Under section 63, clause (3), a 
copy 6T such document taken from the Registration 
Office, or under clause (5), section 63, oral accounts 
of the deed may be admissible. According to section 
89, the court may presume that the deed was duly 
stamped and executed as required by law. As the 
document is in the possession of the adverse party, 
no notice under section 66 is necessary to make 
out a case for offering secondary evidence. 

An unregistered simple bond in possession 
of a third party. By reading sections 63 and 6 s' 
together, the unregistered document may be proved 
by oral account of its contents. If its copy is avails 
able and if it had been compared with its original ; 
such copy may also be the secondary evidence used 
in this case. 

Cases. Secondary evidence is not admissible 
without' accounting for the non-production of the, 
original.^ The question of admissibility is ordinarily 
for the court of first instance to decide.^ Questions 
as to the admissibility should be decided as they 
arise ^ Although, according to this section, secondary 
evidence i?» not admissible to prove the cotj tents of 
a document not produced by a person who is not 
legally bound to produce it, secondary evidence is, 
as a matter of fact, admitted following the principles 


^ Krishna Ktshore v. Kishitrt Lal^ 14 Cal, 486. 
^ Abdul Raftack v. Mau.^ ? U. B. R. 382. 

Ibid. 


evidentiary 
value of 
secondary 
evidence ? 
State the 
rule as to 
what kind of 
secondary 
evidence is 
admissible in 
what cases. 
Wha^ kind of 
secondary ^ 
evidence is 
admissible in 
respect of a 
registered 
sale-deed in 
the possession 
of the adverse 
party ? 

What kind 
of secondary 
evidence is 
admissible in 
respect of an 
unregi.stered 
simple bond 
in the posses- 
sion of a 
third paffy ? 
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of £agl|sb S«co«>d«r^ evkleace of a docn- 

in^Oiisiiijltle for want of aegisttatioa or of 
st j p rff w can not be admitfodiA If a regiaiered sale- 
de«d is lost, a certified copy is admissible as secon« 
dUuy evitjdence.* Any secondary evidmise of a public 
docucpent othi^ than a certiSqd copy is admissible 
proof of ^ loss of the odginal is establi^ied, 
or when its certified com is not available* A 
secondary evidence of a document of more than 
thirty years old is admissible under this section or 
secQon 90 when the proper custody of the original 
m<f its loss are proved.® 

Secondary evidence is not admissible without 
proof of the loss of its original on which the claim 
is based.* When the p ublic document is in existence, 
tte cer tifie(r"coj3y is the only seccaidarv evidence 
a. 3 dSasible ^ Where a case falls under cfause la) or 
(cj^ff) of section 65, any secondary evidence is 
admisatble*. The general result of the examination 
of public documentb by a person is admissible.* 
If a document is admitted in evidence without 
objectipn, Its admissibility can not he questioned 


^ Field, P. 338. 

* FfToda V. Krishnmamu 6 Mad. 117 ; JJ^maiar 

v. Aimaram 13 Bom. 443. 

* Jpj^itiam Alt V. yavma Prosaic 34 Bom. L. R. 
575 » 

* Sf(^ Pir S^hah v. QuUA Shah, F. R. Mo. 63 of 
1878. 

* XheU*r Chundtr v. Kh*htr Paul, 5 Cal. 886. 

* Wamth Chmndtr v. S^hftma Svndari, 7 Cal. 98. 
r Kalanion v. Kunhuuni, 6 Mad. 80, 81. 

* Ik (he Ma/ief of a tollitfon hetweett the "Xlea" and 
{he ^'BrekhiXkP, S Cal. 568, 573. 

* Sundar Xkat v. Chtuiiemhthap Peatad, 34 CaU 
aM* 
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iQ the Appellate Court.^ The Appellate Couct «!»« 
wrong in admitting a secondary evidence when it 
was rejected in the Court of fhe first instance 
beoaoae the plaintifif having had the possession 
the ordinal did not produce it.* Oral evidence of 
the contents of a document (lette^ was rejected 
because tlie letter was neither produced nor called 
for.* i 

66. Rules as to notice to prodnoe. 

Secondary evidence of the contents of the 
•documents referred to in section 65, clause 
(a), shall not be given unless the party 
proposing to give such secondary evidence 
has previously given to the party in whose 
possession or power the document is, **or to 
his attorney or pleader”, such notice to 
produce it as i% prescribed by law ; and, if no 
notice is prescribed by law, then such notice 
as the Court considers reasonable under the 
circumstances of the case *. 

Provided that such notice shall not be 
required in order to render secondary evidence 
admissible in any of the foUowiag tcases, or in 
any other case in which the Court thinks fit 
to dispense with it; 

(i) When the document to be proved is 
itself a notice ; 

(S; When, from the nature of the case. 


1 RUhori Lul v. Rakhal Da$, 31 Cal. 155 / Ckmnaji 
V. Dimkart ttJBom. 3«a 

* Kttkan Lai v. Rakkal Lm^ 31 Cal, *53. * 

* Xamtsiwar Ptnhad v. Aammitulh, 06 Cal. 53. 


SUte the 
cases in which 
notice to 
produce need 
not be iffven 
to render 
secondary 
evidence of 
the contents 
of a document 
admissible. 



( ) 

the adverse party must know that he will be 
required to produce itj i 

(3) WJien it appears or is proved that 
the adverse party has obtained possession of 
of the original by fraud or force ; 

(4) When the adverse party or his agent 
has the original in Court ; 

(5) When the adverse party or his agent 
has admitted the loss of the document ; 

(6) When the person in possession of the 
document is out of reach of, or not subject 
to, the process of the Court. 

67. Proof of signature and handwrit- 
ing. If a document is alleged to be signed 
or to have been written, wholly or in part,, 
by any person, the signature or the hand- 
writing of so much of the document as is 
alleged to be in that person’s handwriting 
must be proved to be in his handwriting. 

Cases. Execution means signing, sealing and 
delivery of a'docummt. It is the last act or serie.' 
of acts which con^pletes it * 

The executant denied the, Kabala. All wit- 
nesses to it were dead. A person who knew the 
handwriting of one of the attesting witnesses swore 
that the signature of that witness to the attestation 
clause of the deed whs genuine. It was held that 
the execution was sufficiently-proved.’ 

1 Bhaiaanji ffarbkum v. \pevfi Punja, ?9 Bom. 635 

* Abdutta ParU v.-Gannhai, u Bom. ^go. 
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68. Proof of execution of dooument 
required by law to be attested. If a docu- 
ment is required by law to be attested, it 
shall not be used as evidence until*one attest- 
ing witness at least has been called for the 
purpose of proving its execution if there be 
an attesting witness alive and subject^Sl^ the 
process of the Court, and capable of giving 
evidence. 

Cases. Evidence of an attesting witness to 
prove a document requiring attestation is necessary 
if such witnesii is available.^ That an attesting 
witness will prove hostile is no ground not to 
examine him.* A personal covenant to pay mort- 
gage-money separable from the security can not 
be proved without the evidence of an attesting 
witness.* But, according to the Calcutta High Court, 
such personal covenant can be proved without the 
evidence of an attesting witness. 

^Attestation^ means that the witness shall be 
present at the execution aiiH shall also testify 
that the docuipent has been executed by proper 
person. To attest, therefore, is to bear witness to 
a fact.^ According to the Allahabad and Patna 
High Courts, the scribe of a mortgage- deed can not 
be regarded as an attesting witness simply because 
he has signed the deed even though the deed may 
have been executed in his presence/' But the 

1 Veerappa Kavundan V Ramasami\ 30 Mad. 251; 
Ram Go pal v, Aipna Kunwar^ 44 j^lh 495. 

* Tula Singh V. Gopal Singh^ i P. L. J, 369. 

* Vierappa Kavundan it. Ramasamt\ 30 Mad, 151 . 

* Sasi Bhusau Pal v. ^Chandm Peshhafi 33 Cal. 
861,864. 

* Badri Prasad v. Ahdul Karim, 35 AIL 254 ; Ram 
Bahadur v. Ajodhya, ao C, W. N. 699 (Patna) 


Stsfte the 
.provisions of 
the 1 . E. Act 
governing 
proof oi 
execution of 
documents 
that are 
required by 
law to be 
attested. 

(ss. 6^8-71). 
How will 
you use in 
evidence a 
document 
required by 
law to be 
attested H 
(See sections 
68-71). 

What is 
meant by an 
attesting 
witness ? How 
is a document 
required by 
law to be 
attested 
proved ? 

How is ftie 
same docu* 
ment to be 
proved if the 
attesting 
witness is 
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4 ead «r d6i les Madras and the Calcutta High Courts have held 
attesution > contrary view * An attesting witness In 'this 
section nr^s an attesting witness *0 section S9 
•of the Transfer of Property Act.* An adaiisskn 
•of a deed of mortgage by one of the exccutfsnts 
does not excuse the attestation of the dopvusnint 
as evidence against other executants.* .The 
(evidence of one of the two attesting witnesses was 
jsuffident to prove a mortgage-de^ without proof 
■that another witness also witnessed the attesta'* 
|tion.< 

€9. Proof where no attesting witness 
found. If no such attesting witness can be 
found, or if the document purports to have 
been executed in the United Kingdom, it must 
be proved that the attestation of one attest- 
ing witness at least is in his handwritting, 
and that the signature of the person execut- 
ing the document is in the handwriting of 
that person. 

<^es. The proof of the liandtuiriting of the 
scribe in the names of two, of tbje four attesting 
witWBSses and ia„h|8 own nameuwas considered 
sufhcient in a case where all the Witnesses and 
the scribe •vkere dead> The proof of bandwritiqgs 
of the mortgagor in his name and also of the two 

* Paramasroa Udayan v. Kmhna, 41 Mad. 5^5 ; 
Raj Narait, <S^e v. Abiur Itahm, $ C. W. N. 454 > 
yagannath v. Sajrang^ 48 Cal. 6t. 

* Okt»d %. LaliaKPi^uad, 40 Ail. 156. 

* kaiitk CUmdra v. ,H 5 - 

^ Ram'Dtx v. Munna £,di^ 13 All. 109; Sh^ Dayal 
V. Shto QkuUm, 39 Ail. #4*. , 

« Krishna v. Suhnath^ 34 Alh Atf. 



( *41 ) 

margin^t witnesses was sullicieot to prove a 
mortgage deed where ell those persons were dea4»^ 

TO. AdbBjigfllon of exeouMcm by party 
toattoited dooumeat The admission of 
a party to an attested document of its execu- 
tion by himself shall be sufficient proof of its 
execution as against him, though it be a 
document required by law to be attested. 

Cases. The admission of the executant is a 
sufficient proof of the execution of an attested 
document.* feut, if the mortgagee produces 
evidence which show,s that ttie document was not 
properly attested, the admission by the executant 
was held to be insufficient * The Calcutta and the 
Allahabad High Courts have held tiiat the word 
^adsmsston* means the^ admission in the course of 
a trial and not the admission to the attesting 
witness.^ According to the Patna High Court, such 
admission may mean admissoin made before the 
institution of the suit ^ 

• 

71. Proof when attesting witness 
denies the execution. If the attesting 
witness dentes •or does not recollect the exe- 
cution of the document, its execution may 
be proved by other evidence. 


1 Vtktm Singh v. ffuham Singh, 39 AIL 112. 

* ynganna/k v. Ravji, 24 Botn, L. R. 1296. 

* Musammat jRira Bibi y, Ramdhan Lai, 6 P. L. J. 

4«S. , ^ 

* JMu/ Xari/h v. Salifnun^ stj Cal. 190 , Raj 
Manual v. Mathura Dubam^ 38 AiL i (c, f 44 All. 
197). 

* N’agethwaC Pretad v. Batktt, 4 P. L, J. 511. 
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Cases. The word 'executioti in this section 
includes attestation .1 An aitesting w^itness" is 
one "wBoTse^s the execution of the document and 
signs it as a witness {Mt. HiraBibiv. Ratndhan 
Lai, 6 P. L. J. 465). 

72. Proof of document not required 
by law to be attested. An attested docu- 
ment not required by law to be attested may 
be proved as if it was unattested. 

73. Comparison of signature, writing, 
or seal, with others admitted or 
proved. In order to ascertain whether a 
signature, writing, or seal is that of the 
person by whom it pur ports to have been 
WTitt en o r made , any signature, writing or 
seal admitteiiljr proved to the satisfaction of 
the Court to have been written or made by 
that person may be compared with the one 
which is to be proved although that signature, 
writing, or seal has not been prodqced or 
proved for any other purpose. 

The Court may direct any person present 
in Court to write any words or figures for 
the purpose of enabling the C'ourt to com- 
pare the words or figures so written with any 
words or figures alle^d to have been written 
by such person. | 

This section applies also, with any neces- 
sary modifications, t6 finger impressions. 

...t... 

^ Laksman Sahu v, Gokhul Makar (1921) Pal. 
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Cases According to the Calcutta High Court, the 
words ''by whom it purports to havo been written or 
made'* mean that the writing itself mast s^te or indi- 
cate that it was written by that person.^ But, acccwd- 
ing to the Bombay High Court, the expression 
msans "by Whom it is alleged to have been written 
or made'.* 

Pablic Docaments- 

'jlC' 74. Fablio documents. The following 
documents are public documents : 

1 , Documents following the Acts, or 
records of the Acts — 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(iii) of public officers, legislative, judicial, 

and executive, whether of British India, or 
of any other part of Her Majesty’s dominions, 
or of a foreign country. * 

2. Public records kept in British India 
of private documents. 

Cases. Reports made by a police officer under 
section:; 157 and 168 of the Criminal Procedure 
Code are not public documents.* Information 
relating to the commission of a cognisable offence 
recorde*! under section 154, Criminal Procedure 


* Bat indra Kumar Ghost v. Emperor, 37 Cal. 467, 
503. (Ct Sarojine Dasi v. Hari Das Ghost, 49 Cal. 
*35)- 

* Emytror v. Ganpai Balklshna, 14 Bom. L. R. 51;. 

* Queen Empress v. Arumugam, so Mad. 189, 197 
(F. B.) 


What docu- 
ment& are 
public and 
how may they 
be proved ? 



( >44 ) 

9 

Code, is a public document > A report of an 
exe9utive official is not a public docon\,ent^ 
Income tax, return is not a public document.* 
Census Registers are not public documents.* A 
petition of compromise and the order of the court 
thereon are public documents.* A register of deaths 
i.. 4 lept by a police officer is a public document.® 

Clause (e) of section 65 provides that a public 
document may be proved by its certified copy. 

Problem. The defence to a suit is that the 
trial of certain issues raised in it is barred by a 
previous judgment. How may the contents of the 
judgment be proved ? 

Answer. The judgment is a public document. 
Section 65, clause(e). permits such document to be 
proved by its certified copy which shall be obtained 
as provided by section 76. 

75. Private doouments. All other 
documents are private. 

76. Certified copies of public doon- 
menfts. Every public officer having the 
custody of a public document which any 
person has a right to inspect shall give that 
person, on demand, a copy of it, on payment 
of the legal fees therefor, together with a 
certificate written at the foot of such copy 
that it is a true copy of such document or 


> Abdul Rahman v. Queen Empress, i U. B. R. 34. 

® Ea»l Ahmad v. The Crown, (1913) P. R, No I of 
1914, Cr. 

* Alt Khan, 23 Cal 950. 

* Bhavanrao, 6 Bom. L. R. 535. 

■ I A. L. J. 364. 

® Tamijudtn v. Taxu, 46 Oil. 152. 
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part thereof, as the case may be, and such 
certificate shall be dated and subscribed, by 
such officer with his name and bis official 
title, and shall be sealed, whenever such 
officer is authorised by law to make use of a 
seal, and such copies so certified shall be 
called certified copies. 

Explanation. Any officer who, by the 
ordinary course of official duty, is authorised 
to deliver such copies, shall be. deemed to 
have the custody of such documents within 
the meaning of this section. 

Case. The Loan Register of the Public Debt 
Office in the Bank of Bengal is a public document.^ 

77. Proof of documents by production 
of certified copies* Such certified copies 
may be produced in proof of the contents of 
the public documents or parts of the public 
documents of which they purport to be 
copies. 

78. Proof of other official documents. 

The following public documents may be 
proved as follows : — 

(i) Acts, orders, or notifications of the 
Executive Government of British India in 
any of its departments, or of any Local 
Government or any department of any Local 
Government, — 

(a) by the records of the departments. 


* Chandi Charan v. Boisiab Char an, 31 Cal. -'84. 
10 
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certified by the heads of those departftients 
respectively, or 

(b)‘ by* any document purporting to be 
printed by. order of any such Government : 

(2) The proceedings of the Legisla- 
tures, — 

(a) by the journals of those bodies 
respectively, 

(b) by published Acts or abstracts, or 

(c) by copies purporting to be printed 
by order of Government ; 

(3) Proclamations, orders or regulations 
issued by Her Majesty or by the Privy 

• Council, or by any department of Her 
Majesty's Government,-— > 

by copies or extracts contained in the 
London Gazette, or purporting to be printed 
by the Queen’s Printer : 

(4) The Acts of the Executive or the 
proceedings of the Legislature of a foreign 
country,— 

(a) by journals published by their autho- 
rity, or commonly received in that country, 
as such, or 

(b) by a copy certified under the seal of 
the country or sovereign, or 

(c) by a recognition thereof in some 
'public Act of the Governor-General of India 
in Council : 



( ) 

» 

(5) Th<? pfoceedftigs of a Manicipat body 
in British India, — 

(a) by a copy of such proceedings, certi- 
fied by the legal keeper thereof, or 

(b) by a printed book purportihg to be 
published by the authority of such body : 

(6) Public documents of any other class 
in a foreign country, — 

(a) by the original, or 

(b) by a copy certified by the legal keeper 
thereof, with a certificate under the seal of a 
Notary Public, or of a British Consul or 
Diplomatic Agent, that the copy is duly 
certified by the officer having the legal 
custody of the original, and upon proof of the 
character of the document according to the 
law of the foreign country. 

• 

Judgment of a foreign Court. A Judgment 
is a public document under clause (6) of section 78. 
A copy of such judgment, ^certified by the legal 
keeper thereof with a certificate with the seal of a 
Notary Public or of a British Consul or of a 
Diplomatic Agent, that the copy is duly certified 
by the officer having the legal custody of the 
original and upon . proof of the character of the 
document according to the law of the foreign 
country’ is secondary evidence . 

Case. Under this section a Court may refer 
to appropriate bopks or documents of reference on 
matlets of public histoiy^. 


Tht 'Englithmari Lid. v. Lajpai Rai, 37 Cal. 760.. 


What kind of 
secondary 
evidence is 
admissible in 
respect of the 
judgment of 
a foreign 
Court 
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Give a brief 
ist of the 
documents 
which the 
Court is 
bound 
to presume 
to be srenuine 
or accurate. 


^esnmptioiis as to Documents- 

Sections 79-90 deal with presumptions as to 
documents. Actions 79-8 5 and 89 provide that a 
Cou rt s Aall presume the j^effuirieness oT a document 
producednbefore it unlessj^ is dis prov ed. Sectifon s 
8$-§8 ,aod .90 . provide^ that a Court majr presuihe 
a docu ment to be genuine but it is not bound to do 
so a nd may call for further evidence tp prove its 
geniunehess. 

79. Presumption as to genuineness 
of certified copies, (i) The Court shall 
presume every document purporting to be a 
certificate, certified copy or other document, 
which is by law declared to be admissible as 
evidence of any particular fact, and which 
purports to be duly certified by any officer 
in British India, or by any officer in any 
Native State in alliance with her Majesty, 
who ^ is duly authorised thereto by the 
Governor-General in Council, to be genuine ; 

Provided that such document is subs- 
tantially in the form and purports to be 
executed in the manner directed by law in 
that behalf. 

(2) The Court shall also presume that 
any officer by whom any such document 
purports to he signed or certified, held, when 
he signed it, the official character which he 
claims in such paper. 

Case. The identity of a person can not be 
presumed^. 

1 Durga, II Cal. 580 ; Emperor v. K, Bari, 18 Cal. 
139. 
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80 . Presumption as tb documents pro> 
dnoed as record of evidence. Whenever 
any document is produced before any Court 
purporting to be a record or memofandum of 
the evidence, or of any part of the evidence, 
given by a witness in a judicial proceeding 
or before any officer authorised by law to 
take such evidence or to be a statement 
or confession by any prisoner or accused 
person, tak en in accordance with law , a^ d 
purporting to be signed by any Judge., or 
Magistrate, or by any such officer as afore- 
said, the Court shall presume — 

(a) that the document is genuine ; 

(b) that any statements as to the circum- 
stances under which it was taken, purporting 
to be made by the person signing it, are 
true, and 

(c) that such evidence, statemenf or 
confession was duly taken. 

Cases. This section does not make a document 
admissible unless it has been taken in accordance 
with lawi. A confession recorded by a Magistrate 
mthout bearing his ce rtificat e stating his belief that 
it~ ’was freely and voluntarily made cannot be 
admissible in evidence without proof of its having 
been so recorded*. A deposition of a witness is not 
admissible unless it is proved that the witness 
was duly sworn and that it was signed by the 


^ Queen Empress v. Viran, 9 Mad. 224* a*?. 

* Emperor v. Radhe Halwai, 7 C. W. N. 220. 
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JufJge^. Xh? recarili^ the confeseion 

must ,be examined to pto^ it^. 

81 . Pij^esumptlon as to Gazettes, news* 
papers etc. The Court shall piresume the 
genuineness of every document purporting to 
be the London Gazette or the Gazette of 
India^ or the Government Gazette of any 
Local Government, or of any colony, depen- 
dency or possession of the British Crown, 
or to be a newspaper or journal, or to be a 
copy of a private Act of Parliament printed 
by the Queen’s Printer and of every 
document purporting to be a document 
directea by any law to be kept by any person, 
if such document is kept substantially in the 
form required by law and is produced from 
proper custody. 

82 . Fresomption as to <locament 
a^isaible in. England . ^ithppirpifSiSriyf 

or ^gnattire. When any document is 
produced before any Court, purporting to be 
a document which, by the law in force for 
the time being in England and Ireland, would 
be admissible in proof of any particular in 
any Court of Justice in England or Ireland, 
without proof of the seal or stamp or 
signature authenticating it, or of the judicial 
or official character claimed by the person by 


1 Ramesh Chandra v. Emperor, 46 Cal. 895 ; Elahi 
Baksh V. Emperor, 45 Cal. 8*5. 

^ Emperor v. Dhamka Amra, 16 Boro. L. R. 261 
(Contra. Gnjd MajKi V. King Emperor, 'i P. R. J. 80). 
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whom it purports to t>e* signed, the Court 
shaM presume that such seal, stamp or 
signature is genuine, and that the person 
signing it held, at the time when he signed 
it, the judicial or official character which he 
claims, 


and the document shall be admissible for 
the same purpose for which it would be 
admissible in England or Ireland. 


83- Presumption as to maps or plans 
made by authority of Government. The 

Court shall presume that maps or plans pur- 
porting to be made by the authority of 
Government were so made, and are accurate ; 
but maps or plans made for the purposes 
of any cause must be proved to be accurate. 
Sections 36 and 83 compared. 

Section 36 says that maps or plans made under 
the authority of Government . (a.s sovereign power) 
are relevant : section 83 says that such maps or 
plans purporting to be made by the authority of 
Government shall be presumed to have been so 
made and to be accurate, but maps or plans made 
for the purpose of any cause (by the Government 
as a party to such cause or by the Government 
not as a sovereign power, such as the owner of an 
estate) is not a public document under section 74 
and therefore not relevant under section 36 and 
shall not be proved to be genuinp under section 83 
unless it is proved under section 67 (as a private 
document). 


What facts 
can a Court 
presume with- 
out proof with 
regard to 
maps and 
plans purport* 
ing to be 
made under 
the Govern- 
ment ? 

What is the 
nature of the 
presumption 
that arises 
under the I. 

E. Act with 
regard to* 
maps and 
plans purport- 
ing to be 
made by the 
authority of 
Government 
and for the] 
purpose of 
any case ? 


Cftses. The accuracy of maps or plans, made 
under the authority of the Goyernment, is presumed^. 

* Rahmalulla v. Setretary of Slalt, P. R. No. €3 of * 
> 9 ' 3 - 
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How may the 
judgment of a 
foreign 
tribunal be 


Such presumption is *not affected even if such 
map has been superseded by higher authority^ 
Maps and surveys -made for revenue purposes are 
admissible in evidence as correct*. 

84. Fresttmption as to collections of 
laws and reports of decisions. The Court 
shall presume the genuineness of every book 
purporting to be printed or published under 
the authority of the Government of any 
country, and to contain any of the laws of 
that country, 

and of every book purporting to contain 
reports of decisions of the Courts of such 
country, 

85. Presumption as to powers-of- 
attorney. The Court shall presume that 
every document purporting to be a power-of- 
attorney, and to have been executed before, 
and authenticated by a Notary Public, or any 
Court, Judge, Magistrate, British Consul or 
Vice-Consul, or representative of Her 
Majesty, or of the Government of India, was 
so executed and authenticated. 

Case. The execution of a power-of- attorney 
may be proved independent of section 8 s®. 

86. Presumption as to certified co- 
pies of foreign judicial records. The 
Court may presume that any document pur- 

1 Joggetsuar Singh v. By cunt Nath, 5 Cal. 823. 

* yagadindra Nath v. Secretary of State, 30 Cal. 

‘ 291 P. C. 

® In re Sladen, 21 Mad. 49*. 
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porting to be a certified tfopy of any judicial 
record of any country not forming part of 
Her Majesty’s dominions is genuine and 
accurate, if the document purpcfrts to be 
certified in any manner which is certified by 
any representative of Her Majesty or of the 
Government of India “ in or for ” such 
country to be the manr'er commonly in use 
in that country for the certification of copies 
of judicial records. 

An officer who, with respect to any 
territory or place not forming part of Her 
Majesty's dominions, is a Political Agent 
therefor, as defined in section 3, clause (40), 
of the General Clauses Act, 1897, shall, for 
the purposes of this section, be deemed to be 
a representative of the Government of India 
in and for the country comprising that 
territory or place. 

Case. If a person in possession of foreign 
judicial records is out of reach of, or not subject 
to, the process of the Court or is the adverse party, 
a secondary evidence is admissible under sections 
65 and 661. 


proved in 
British India ? 


87 . Presumption as to books, maps 
and charts. The Court may presume that 
any book to which it may refer for informa- 
tion on matters of public or general interest, 
and that any published map or chart, the 
stJitements of which are relevant facts, and 
which is produced for its inspection, was 
written and published by the person and at 


1 Haranund Roy v. Ram Gopal, 27 Cal. 639 P. C. 
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the time and place, * by whom or at , which 
it purports to have befen written or published. 


In what cases 
are statements 
in maps, 
charts and 
plans relevant 
under .section 
36 of th^ l.E. 
Act and in | j 
what cases 
are such 'maps 
or charts^to be 
presumed 
accurate and • 
in what cases 
not ? 


Sect 

Section : o says that statements of facts m issue or 
relevant facts made (a) in published maps or charts 
generally offered for public sale, or (b) in maps or 
plans made under the authority of Government are 
themselves relevant facts. Section 83 says that the 
court shall presume that maps or plans purporting 
to be made by the Government are accurate. 
Section 87 says that any published map or chart 
the statements of which are relevant facts was 
published by the person and at the time and place 
by whom or at which it purports to have been 
pubi ished. 


From the above it is clear that map or chart 
which is not published or offered for public sale or 
made under the authority of the Government can 
not be presumed to* be accurate and it can riot be 
presumed to have been published and made by the 
person^ and at the time and place, by whom and at 
which it purports to have been published. 


State briefly 
the provisions 
with reference 
to telegraphic 
messages. ^ 


88. Fresumption as to telegraphic 
messages. The Court may presume that 
a message forwarded from a telegraph office 
to the person to whom such message purports 
to be addressed corresponds with a message 
delivered for transmission at the office from 
which the message purports to be sent ; but 
the Court shall not make any presuniptioo 
as to the person by whom such message was 
delivered for transmission. 


What is the 
nature of the 


8®. Presamption ag to dae exeoutioa 
&, of ^ooumentis not prodi^oed- The 
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Court shall presume th&t every document 
called for, arid not produced after notice to 
produce, was attested, stamped, and execu- 
ted in the manner required by law.* 

The Court shall presume that a document 
was attested, stamped and executed according 
to law. But it can not presume as to its contents 
which shall be proved by secondary evidence as 
provided by section 65, clause (a). 

9P. Presumption as to doonments 
thirty years old. Where any document, 
purporting or proved to be thirty years old, 
is produced from any custcfdy which the 
Court in the particular case considers proper, 
the Court may presume that the signature 
and every other part of such document, 
which purports to be in the hand-writing of 
any particular person is in that person’s 
handwriting, and, in the case of a document 
executed or attested, that it was duly eslecu- 
ted and attested by the persons by whom 
is purports to be executed and attested. 

Explanation , — Documents are said to be 
in proper if they are in the place in 

which, and under the care of the person 
with whom, they would naturally be; but no 
custody is improper if it is proved to have 
had a legitimate origin, or if the circum- 
stances of the particular case are such as to 
render such an origin probable. 

This explanation applies also to section* 

81. 


presumption 
ps to a docu- 
ment called 
for and not 
produced 
without suffi- 
cient cause 
after notice 
to produce 
it? 


What facts 
can a court 
presume 
without proofi 
with regard 
to any docu- 
ment more 
than thirty 
years old 
which is pro« 
duced from 
, proper 
custody ? 
;^tate briefly 
.the provisions 
with 

reference to 
ancient docu- 
ments. 

How should 
ancient 
documents be 
proved ? 
Explain : 
'‘ancient 
documents” 
and "proper 
custody**. 
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ILLUSTRATIONS 

(a) A has been in possession of landed property 
for a long time. He produces from his custody 
deeds relating to the land showing his titles to it : 
the custody is proper. 

(b) A produces deeds relating to landed 
property of which he is the mortgagee. The mort- 
gagor is in possession : the custody is proper. 

(c) A, a connection of B, produces deeds 
relating to lands in B^s possession, which were 
deposited with him by B for safe custody : the 
custody is propef. 

Principle. This section is based on the 
ground that it is very difficult for persons to prove an 
ancient document after all its witnesses have been 
dead. It is more expedient to run some risk of 
deception than to permit injustice by excluding 
most material evidence. 

This section refers to court's presumption as to 
handwriting, signature, execution, and attestation of 
documents thirty years old if they are produced 
from a proper custody. It gives the court a discre- 
tion to make such presumption but the discretion 
should be judicially exercised regard being had to 
all the circumstances. A document of thirty years old 
may also be proved according to section 67 or 68. 

An ancient documenV^ means a document which 
is of thirty years old or of more than thirty years 
old on the day on which it is tendered from the 
date when the document purports to have been 
executed. 

“Proper custody" of a document means its 
deposit with a person and in a place, where, if 
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authentic^ it might naturally and reasonably be 
expected to be found. 

The presumption in favour of the originals of 
documents allowed by this section is applicable to 
their secondary evidence under section 65, clause (c), 
if a case is made out to offer such secondary 
evidence. 

Cases. If a document is more than thirty years 
old^ a court can act upon it when it is brought 
from proper custody and is free from suspicion of 
dishonesty.^ A document more than thirty years old 
and produced from the records of a court can have 
no legal presumption of its genuineness, unless it is 
proved that it was filed in that court for adjudica- 
tion of a question under its cognisance.® The court 
has discretion to act on the presumption under this 
section or to require the document to be proved 
in the ordinary manner.* An ancient deed of which 
witnessess are presumed to be dead is presumed to 
be genuine.^ The degree of credit to be given to an 
ancient document depends on the circumstances 
referable to it.^ When the original document is 
proved to have been destroyed and only its certified 
copy is available, such secondary evidence is 
admissible to raise the presumption.® Proper custody 
means the possession of a person which does not 
excite any suspicion g( fraud. ^ The origin of the 

1 Hari Dhangar v. Biru Dasru^ 5 B. H. C. 135. 

® Gudadhur y, Bhyruby 5 Cal. 918. 

* Musammai Shafiq v. Raja Shaban 6 Bom. 

L. R. 750=26 All. 581 (P. C,). 

4 Gavinda Hazra v. Pro tap Naraitty 29 Cal. 740. 

747. 

^ Hari Chintaman v. Mora JLakshmany xi Bom. 89 • 

• Isiri Prasad v. LalH J^aSy 22 All. 294. 

^ jDoe dem Neale v. SampleSy 8 Ad, A El, 151. 
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Explain fully 
the provisions 
of section 91 
with excep- 
tions and 
provisos. 
Comment . 
^‘Oral admis- 
sions as to 
contents of 
documents 
are not rele- 
vant*’ 


r 

custody was alotie regarded as material although 
the document did not change hands With the 
tranfers of interest.^ Where a person naturally came 
into possessfon of a document but failed to return 
it after his right to possess it had ceased, his 
custody was a legal custody.^ 


CHAPTER Vf. 

OF EXCLUSION OF ORAL BV DOCUMENTARY 
EVIDENCE (SS. QI— loo). 

91. Evidence of terms of contracts, 
grants, and other dispositions of property 
reduced to form of document. When the 
terms of a contract, or of a grant, or of any ^ 
other disposition of property have been 
reduced to the form of a document, and jn 

c^ses in which any matter is xequired . by T. 
law to be redU|Ced to the form of a document, 
no evidence shall be given in proof of the 
terms of such contract, grant, or other dis- 
position of property, or ’of such matter 
dnnimenr itself, or seCondary 
evidence oiits' contents in cases in which 
secondary evidence is admissible under the 
provisions hereinbefore contained. 

Exception /. When a public officer is 
required by law to be appointed in writing, 

^ Tajuddin v. Govind^ 27 Bom* 452. 

^ Shama Chnran v. Abhiram Goswamii 33 Cal* 511. 
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and when Hr » shown that any particular 
person has acted as such officer, the writifig 
by which he is appointed need not be proved. 

Exception 2, Wills “admitted to probate 
in British India ” may be proved by the 
probate. 

Explanation i. This section applies 
equally to cases in which the contracts, grants, 
or dispositions of property referred to are 
contained in one document and to cases in 
which tney are contained in more documents 
than one. 

Explanation 2 . Where there are more 
originals than one, one original only need be 
proved. 

Explanation j. The statement, in any 
document whatever, of a fact other than the 

I facts referred to in this section, shall not 
preclude the admission of oral evidence a'S to 
the same fact. 

ILLUSTRATIOMS 

(a) If a contract be contained in several letters, 
all the letters in which it is contained must be 
proved, 

(b) If a contract is contained in a bill of 
exchange, the bill of exchange must be proved. 

(c) If a bill of exchange is drawn in a set of 
three, one only need be proved. 

(d) A contracts in writing with B for the deli- 
very of indigo upon certain terms. The contract 
. m«»tions the fact that B had paid A the price of- 
other indigo contracted for verbally on another 
occasion. ' , 


How can lai 
will admitted 
to probate 
be proved 
when the 
orig^npl can 
not he pro- 
duced f 


Explanation 

1 . 


Section. 


Explanation 

II. 


Explanation* 

Jll. 
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Explanation 

HI. 


Oral evidence is offered that no payment was 
made for the other indigo : the evidence is 
admissible. 

ft 

(e) A gives B a receipt for money paid by B. 
Oral evidence is offered of the payment. 

The evidence is admissible. 

Analysis of the section. Section gi may be 
divided into two parts : — 

(f) Part 1 deals with the terms of sl contract, 

or of a gr^ht, or of any other disposition of pro- 
perty which have been reduced to the form of a 
document. It refers to matters which are ?tot 

necessat^ to he n^uced to the form of a^documentr 

(2) Part II deals with all matters which the 
law requires to be reduced to the form of a 
document. It refers . t9.-..^^tt!ers which must be 
reduced to the forin of a,dof;;ument. 

Scope and Operation. When the m atters to be 
proved are principal matters in issue, nthte^gCtlCTn 
excludes oral evidence, 

coTHTefall^" relevant in a case, such matter may 
be proved by oral evidence. This st*ction operates 
subject to section 65. 

This section is based on the principle that the 
best evidence, of which the case in its nature is 
susceptible, should always be presented. It is 
designed to prevent the introduction of fraud. 

Cases. Oral evidence was admissible to prove 
the rate of rent although a KabuUyat executed by 
the defendant w^as inadmissible for want of 

registration. 1 An oral evidence to prove the 
facts of payment is admissible though it can 
not prove the contents of a receipt.* Oral 


1 Amir JLli, 41 Cal. 347. 

* Woman v. Dhondiba^ 4 Born. 126. 
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evidance to prove/ the contents ott a lost note vv^ 
not admissible withoxit proof Of - its loss.^ . Oral 
evidence was admissible to prove the passing; 
of consideration although the suit was on an 
unstamped ‘promissory note.® Proof of lease is not 
necessary to prove a tenancy.*"^ This section does 
not exclude secondary evidence aBrnrisIBle^ under 
^^section 6s> The lact of partition may be orally 
proved though it was reduced into a deed not 
registered.® Mere rough note written by a 
third person for the maintenance of the wife and 
not signed by the parties is not a writing within 
the meaning of this section.® A contract of 
sale can be proved by parol evidence." 

If the parties reduced into writing all the terms 
of a contract as they intended to do, no parol ' 
evidence is admissible. Rut, if they intentionally 
left out a portion of the terms, they are entitled to 
give parol evidence ^ Parol evidence is admissible 
to show that the lands intended to be sold bore 
different survey numbers from the numbers 


1 5 A. L. J. 162. 

® Gulabchand, 3 Cal. 314 ; Hiralal v. Daludin^ 4 
All. 135. 

® Veshodahai v, Ramchandray 18 Bom. 66. 

* Siraj Hussain v, Bulahiraniy 5 A. L. J. 162. 

^ Chkotralal V, Barmaahkorey^ 41 Bom. 466. 

^ Meherally^ 7 Bom. L. R. 610. 

7 Burga Prasad v. Shajanlaly 31 Cal. 614, 

y^umna Boss Vy Srinaih Roy^ 17 Cal. 176; Sangam 
Lai V. Mussammai Sikandar yekan Bigamy P. R. 
No. ot 1889 (F. B.) 

II 
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mentioned in the sale deed.^ When the matter 
reduced into writing is not to be proved by the 
writings thjs section is not applicable.’ Oral 
evidence is admissible to show that "the party 
liable on the contract contracted for himself and 
for his partners.’ Oral evidence is not admissible 
to prove that the party liable on the contract 
contracted as an agent for another.^ Parol 
evidence is not excluded to prove the terms of a 
petition of complaint and the examination of the 
complainant under section 2oo of the Criminal 
Procedure Code, and they may be admissible as 
dying declarations under section 32, clause (i).6 
According to illustration (e), parol evidence is 
admissible to prove payments in satisfaction of a 
registered mortgage bond although an unregistered 
receipt to prove such payment is not admissible 
under this section.® Oral evidence to prove the 
delivery of the goods sold and their value was 
admissible although an unstamped receipt of the 
defendant for such delivery was rejected.? Oral 
evidence was admissible in proof of marriage 
although verbal evidence to prove the contents of 


1 Karuppa Goundan v. Periaihamht Goundan, 30 
Mad. 397. 

’ The Puhlu Prosecutor v. Sarabu Chennayya^ 33 
Mad. 413. 

’ Venkatasubhiah Che tty v. Govindarajulu Natdu, 
31 Mad, 45. 

^ Ebrahimbhoy Pahaney Mills Co, v. Hassan 
Mamoojiy 23 Bom. L. R. 767. 

^ Gouridas Namasudra v. Emperor^ 36 CaL 659. 

® Dalip Singh v. Durga Prasad, \ All. 442 ; Sharaf 
AH V. yagandar Singh^ (*9i6) P. R. No. 98 of 1916. 

? Binja Ram v. Rajmohun^ 8 Cal. 282. 
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the marriage register was rejected.^ Ural evidence 
was admissible to prove that money was lent or 
goods were sold when the transaction was com- 
plete and then a note was given for repayment of 
the money or for payment of the price of the goods 
sold, altfiough such note was not admissible for 
want of stamp.^ When the original cause of 
action was the note itself, oral evidence was 
inadmissible, and the note, not being stamped, was 
also inadmissible. ® Oral evidence was admissible 
to prove that money w'as lent on a hatchitta 
although it, bearing insufficient stamp, was rejected.^ 
Where there was an independent admission of a 
loan, oral evidence to prove the passing of 
consideration might be admissible although the bill 
or note was not admissible for defects.’"^ A suit 
brought on a hundi^ which was not admissible for 
want of stamp, could not be proved by oral evidence.^ 
Oral evidence was excluded to prove a loan which 
was made in the morning and a promissory note 
was granted therefor by the defendant in the 
afternoon on an unstamped paper. This was 
consequently inadmissible in evidence.^ Where 
a creditor has a cause of action independent of 


^ Balbhadar v. the Maharaja o/ Beihia, 9 AIL 351, 

356. 

2 Sheikh Akbar v. Sheikh Khan, 7 Cal. 256. 259, 

Badhakant v. Abhoychurn, 8 Cal. 721 ; O' Gorman 
V. Makiab Singh^ P.R, No. 92 of 1898.. 

4 Pramatha Naih v. Dwarka Nalh^ 23 Cal. 851. 

^ Chenbasapa v Bakshman^ 18 Bom. 369; Krishnaji 
V. Bajmaly 24 Bom. 360. 

® Valiappa Ravuthan y. A/ahommed, 5 Mad. 166. 

7 Pothi Reddi v. Velayudasivan, 10 Mad. 94 (Contra. 
Kruhnasavii v. Rangasami^ 7 Mad. iia ; Ramachandra 
v. Venkalaramana, 23 Mad. 527. 



Kxplain fully 
the provisions 
of section 92 
with excep- 
tions and 
provj«;os.. 
What is the 
nature of the 
documents 
whose terms 
may not be 
varied or 
contradicted 
by any oral 
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' the promissory note executed by. the defendant for 
the debt, oral evidence in proof of the debt was 
admissible" although the promissory note was 
inadmissible in evidence for some defect.^ Where 
the promissory note can be treated as a collateral 
security for the money advanced, oral evidence to 
prove the advance of the consideration is admis- 
sible.2 Secondary evidence to prove the contents 
of the original htindis returned to the defendants 
was admissible to prove the loan although the 
renewed hundis, not being stamped, were inadmis- 
sible.^ Oral evidence to prove a cmfe^siofi of guilt 
before a Magistrate is excluded by this section.^ 
Oral evidence as to confession of a guilt by a 
Peshkar in a departmental inquiry by a Magistrate 
was admissible as it did not offend against this 
section.^’ 

92. Exclusion of evidence of oral 
agreement. WJien the terms. o£ any such 
contract, grant, or other] disposition of 
property, or any matter required by law 
to be reduced to the form of a document^ 
have been proved according to the last 
section, no evidence of any oral agreement 
or statement shall be admitted, as between 
tFre"~]pt‘rsdn3^ to any such instrument or their 
representatives in interest, for the purpose 


^ Ram Sarup v. yasodha^ 34 All. 158 (Overruling 
26 All. 178), 

* 9 AIL. 351 ; Banarsi Prasad v. Fazal Ahwad, 28* 
All, 298. 

J aganprasad v, Indar^ 36 All. 259. 

^ Emperor v, Maruii Santu^ 21, Bom. L.R. 1065, 

^ Emperor v. Haidar Raza, 36 \^. 222, c 



of contradicting, varying, adding to or 
subtracting from, its terms. 

Proviso (/). Any fact may be proved 
\vliich, w.ould invalidate any .document, or 
which would entitle any person to any decree 
or order relating thereto ; such as fraud, 
intim idation, illegality, want of due execution, 
want of capacity in any contracting party, 
want or failure of consideration, or mistake 
in fact or law. 


Proviso (3). The existence of any separate 
oral agreement as to any matter on which 
a document is silent, and which is not 
inconsistent with its terms, may be proved. 
In considering whether or not this proviso 
applies, the Court shall have regard to the 
degree of formality of the document. 


Proviso (j). The existence of any separate 
oral .agreement, .constituting a condition 
precedent to the attach.ing..QL., any. obligation 
under any such contract, grant, or disposition 
of property, may be proved. 


Proviso (4). The existence of any distinct 
subsequent ora! agreement to .rescind 01 
modify any such contract, grant ordi^ositior 
of p>r(yperty_may be proved, except in cases 
in wKich such contract, grant, or dispositiori 
of .property is by law required to be 


VI 10 uy idw tv/ 11 

writing, or has been registered accorjding t< 
the law in force for the time being as to th< 
registration of documents. 


evid|:nce? 

Are there any 
exceptions to 
this rule ? 
Enumerate 
the rule laid 
down in J.E 
Act regarding 
exclusion of 
evidence of 
oral agree- 
ment which 
would,affect 
ur vary the 
terms of a 
document. 

By section 92 
no evidence 
of any oral 
agreement or 
statement can 
be admitted 
as between 
the parties to 
any .such 
instrument or 
their le- 
pKsentatives 
in interest 
for the pur- 
pose of 
contradicting, 
varying, 
adding to, or 
.subtracting 
from, its 
terms subject 
to the excep- 
tions contain-* 
ed in the 
several 
provisos. 
Illustrate this 
by reference 
to one leading 
decision. 

In what cases 



is oral evi- 
dence 

admissible to 
explain the 
contents of 
a document ? 
(See 

provisos to 
section gt, 
and sections 
95 . 97 

and 99^). 

What ate the 
exceptions to 
the rule that 
parol testi- 
mony cannot 
be received to 
contradict or 
vary the 
terms of a 
valid written 
instrument ? 


Section. 


Section. 


Section. 


Proviso I. 
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Proviso ( 5 ). Any usage or custom, by 
which the incidents not expressly menfrpnea 
in any cpntract are usually annexed to 
contracts of that description, may be proved : 
Provided that the annexing of such incident 
would not be repugnant to, or inconsistent 
with, the express terms of the contract. 

Proviso {6). Any fact may be proved 
which shows in what manner the language 
of a document is related to existing facts. 

ILLUSTRATIONS 

(a) A policy of insurance is effected on goods 
*in ships from Calcutta to London,’ The goods 
are shipped in a particular ship which is lost. The 
fact, that that particular ship was orally excepted 
from the policy, can not be proved. 

(b) A agrees absolutely in writing to pay B 
Rs. 1,000 on the first March, 1873. The fact that, 
at the same time, an oral agreement was made 
that the money should not be paid till 31st March, 
can not be proved, 

(c) An estate called ^the Rampur Tea Estate’ 
is sold by a deed which contains a map of the 
property sold. The fact that land not included 
in the map had always been regarded as part of 
the estate, and was meant to pass by the deed, 
can not be proved. 

(d) A enters into a written contract with B 
to work certain mines, the property of B, upon 
certain terms : A was induced to do so by a 
misrepresentation of B as to their value. This 
fact may be proved, 

(e) A institutes a suit against B for the speci- 
fic performance of a contract, and also prays that 
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the contract may be reformed as to one of its 
provisions^ as that provision was inserted in it by 
mistake : A may prove that such a mistake was 
made as would by law entitle him to have the 
contract reformed. 

(f) A orders goods of B by a letter in which 
nothing is said as to the time of payment, and 
accepts the goods on delivery. B sues A for the 
price : A may show that the goods were supplied on 
credit for a term still unexpired. 

(g) A 'sells a horse, and verbally ‘ warrants him 
sound. A gives B a paper in these words— '‘Bought 
of A a horse for Rs. 500 B may prove the 
verbal warranty, 

(h) A hires lodgings of B, and gives B a card on 
which is written — “ Rooms, Rs. 200 a month A 
may prove a verbal agreement that these terms were 
to include partial board. 

A hires lodgings of B for a year, and a regularly 
stamped agreement, drawn up by an attorney, is 
made between them. It is silent on the subject 
of board, A may not prove that board was included 
in the terms verbally. 

(i) A applies to B for a debt due to A by send- 
ing a receipt for the money. B keeps the receipt 
and does not send the money. In a suit for the 
amount, A may prove this. 

(J) A and B make a contract in writing, to take 
effect upon the happening of a certain cpntingency. 
The writing is left with B, who sues A upon it. A 
may show the circumstances under which it was 
delivered. 

Ahalysis. Section 92 may be divided into two 
parts: — 

(i) Part 1 deals with contract, grant or other 


Proviso I. 


Proviso II. 


Proviso n. 


Proviso II. 


Proviso I. 


Proviso III. 



How far is 
evidence of 
subsequent ^ 
conduct and 
oral evidence 
proving a 
contempora- 
neous agree* 
ment 

admissible 
to prove that 
a document 
in form of a 
sale deed is 
in reality a 
deed of 
mortgage ? 

Is ora) evi- 
dence ad- 
missible to 
show that a 
deed of sale 
is in reality 
a deed of 
gift ? 
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dispositions of property which have been proved 
according to the provisions of section 91* 

(2) Part II deals with matters which are com- 
pulsorily to, be reduced to the form of a document. 

Scope. Questions under section 92 arise when 
a document is" proved according to section 91. 
"Section 92 is limited to questions which arise 
between the parties to such contract, grant or 
disposition of property or matters required by law to 
be reduced to the form of a document and between 
their representatives. The object of this sectiori is 
to avoid fraud and mistake. So, provisos have been 
rhacTe to this section to avoid such fraud and rriistake. 

Sections 91 and 92 compared. Section 92 is 
virtually supplementary to section 91 and is included 
in the latter by implication. The provisos to 
section 92 serve as exceptions to section 91 as well. 

No evidence of any oral agreement or state- 
ment shall be admitted etc. In Hanifunnisa v. 
Fah'unnisa ( 1 $ C. W. N. 521, P. C.), it has been 
held that parol evidence is admissible to prove that 
a doepment purporting to be a deed of sale was in 
reality intended to operate as a gift. 

In 28 Cal. 256, it has been held that the case of 
Balhissen v, Legge (which excluded oral evide nce as 
to ii)T 5i tion “Qr parties) does not affect the Tull SenHT 
case ih"25 Cal. 003. as there is a clear distinction 
between oral evidence of mtentioA and oral evidence 
as to acts and conduct of parties. The ruling in 33} 
Alt. 340, IP. also supports the above distinction! 
and makes the oral evidence as to acts and conduct! 
of parties admissible to d^ermine the nature of the { 
document. 

From the above, it follows that oral evidence as 
to acts and conduct of the. .parties may be admissible 
to show that a deed of sale is in reality a deed .of 
mortgage or that a deed of sale is in reality a deed 
of g^ift. , ‘ 
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But, in MaungKymv^^Ma Shwe La (20 Bom. 
L. R. 278, P. 286), t he Privy Council 

has expressly overruled the decisioiis of the 
Calcutta High Court of the 
Bombay and Madras High Courts which have held 
ttS^racts' afrd conduct' 6X,part^^^ to a 

cqnvQ^arice (trarisaction) ^of sale are not admissible 
to prove that the transaction is in reality a 
mortgage. 

Problems, (i) At the time of the execution of 
a conveyance for a garden, the purchaser executed 
an agreement in his vendor’s favour to resale the 
garden to him at a stated price within a stated 
time. The purchaser was put in possession. 
Without exercising his right of purchase according 
to the agreement and after expiry of the time pro- 
vided for the purpose, the vendor institufed a suit 
against the purchaser for redemption of the garden 
upon the alleged basis of a mortgage with 
possession by way of conditional sale. At the trial 
the vendor seeks to adduce oral evidence in 
support of his allegations in variation of the* terms 
set forth in the documents. How far is he entitled 
to do so y 

Answer, According to the rule in 33 All. 340^ 
P. C., oral evidence of acts and conduct of parties is| 
admissible to show the real nature of the document.^ 
But, in this case, the vendor did not exercise his 
right of purchase according to the agreement 
executed bv the purchaser and after the expiry of 
the time for his doing so as mentioned in the 
agreement. The purchaser was also put in posses- 
sion. From these circumstances it is clear that the 
conveyance was really a deed of sale and not a mort- 
gage hy conditional sale, and the agreement shows 
that the vendor had a right to repurchase but he dfd 
not exercise tbat Vight. Upon 'ftie Tacts found, he is 


What was 
laic/ down by 
Jthe Privy 
Council in the 
case of 
Balkis^en v. 
Legge ? Does 
that decision 
exclude evi- 
dence as to 
acts and con- 
duct of 
parties. ? 

Is e/idence 
of conduct 
admissible 
to show that 
the transac- 
tion is not 
what it 
purports to 
be r 

When is oral 
evidence 
admissible to 
contradict 
or vary a 
document 
and when 
not ? Give 
example. 
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not entitled to adduce 'oral evidence to contradict 
both the conveyance and the agfeement. 

(2) Parties enter into a sale deed with a 
contemporaneous oral agreement to treat it as a mort- 
gage. Is it open to any of the parties to plead the 
oral agreement ? The answer is in the negative. 
Proviso {2) excludes such agreement. 

(3) A institutes a civil suit against B for the 
recovery of a property which A alleges that B sold 
to him along with other properties by a conveyance 
which has accidentally omitted to mention the pro- 
perty X but in which conveyance a blank space has 
been left which it is alleged by A that B intended 
to fill up by inserting the description of the property 
X. A says that he holds letters from B showing that 
he intended to convey to A the property X along 
with other properties mentioned in the deed. Can 
A prove those letters in a suit against B ? Give 
reason. 

Answer. According to proviso (i), A is entitled 
to show by those letters that by mistake the 
property X was not entered in the conveyance. 

Cases. After the execution of a mortgage, the 
parties verbally agreed to putj the land in posses- 
sion of the mortgagee in payment of the mortgage 
money. This section does not exclude such^ 
evidence.^ If the original contract requires writing 
or if it requires registration, proviso (^) excludes 
oral evidence. When the instrument is executed 
by the transferor only, the statement of the con- 
sideration is not one the terms of the grant so as to 
exclude oral evidence to prove it.^ The statement 
of price is one of the terms of a sale and it can 


^ Kamala Sahai v. Bahu Nandanmian^ 1 1 Cal.. 
^•J* 39* 

* Challabenkania Reddy ^ (1912) I.M.W.N. 164. 
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not be proved by oral evidence varying such term> 
Oral evidence is admissible to prove some items 
of an agreement not entered into letters exchanged 
between the parties, because the Statut e of _Pr^uds 

is f\ot applicable in India and This section also 

does not exclude such evidence.* A receipt show- 
ing satisfaction of a registered mortgage deed at 
the calculation of a simple interest is admissible 
to evidence such satisfaction notwithstanding the 
stipulation for compound interest in the deed.* 
Parol evidence is always admissible to prove that 
the transaction is bad for failure of consideration.^ 
This section is not applicable to documents not 
between the two parties.*^ When the question is 
between the parties to a written document and a 
t 1 [^d"persoh ” this section has no application.^ The 
parties to a document can not avoid the efTect of 
this section to defeat a third party/ An oral agree- 
ment to prove that a right of way was reserved 
over one of the two premises at the time of their 
partition is not admissible/ This section does not 
exclude oral evidence when a third party tenders 
it/ A man can not set up his own or other party^s 
fraud in so far as it helps him.^^ Oral evidence is 


^ Ad Hay am lyer^ 25 602 / M'otiayppan^ 3S 

Mad. 2 2t>. 

* Ambzca Prasad^ 13 C.W.N, 326, 

* Mulehand v. Madho Ram^ to AIK 421. 

^ Patiamal v. Say ad Kalav^ 27 Mad. 529. 

^ Katlaschandra^ 42 Cal. 546, 

* Laxmihai v. Kerhav^ 18 Bom. L. R. 134, 

7 Gangabai v. Pondo^ 4 Nag. L. R. 1 1 5. 

® Krishna Marazau v. Nara;\ 28 Mad. 497. 

* Maung Kyin v. Ma Shwe La^ 45 CaK 320, P. C. * 

Forbss V. Amirunissa, 10 M. I. A. 356- 
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admissible to prove tl?.at the consideration staled 
in the deed to have been paid was not really paid 
but not to prove thatia small portion of it was 
paid.i It is open to a party to prove that the 
consideration has failed or is entirely Jiffc?rent 
from what is recited in the deed*^ This section 
together with section 31 of the Specific Relief Act 
entitles a party to protect his right by proving a 
mistake in a written contract,* Oral evidence is 
admissible to show that the transaction is benami.^ 

This section should not be strictly construed 
so as to encourage a fraud.® It excludes oral 
evidence to prove that one of the executants 
of the note was a surety merely.*^ Oral evidence 
may be admissible to prove payment of interest 
if the document is silent on the point.^ Contem- 
poraneous oral agreement providing for the 
means of “payment may be proved.*^ Parol evidence 
is admissible to prove some of the terms which 
were not intended to be reduced into writing.* 
This section has no application where the parties 
admit the existence of an oral agreement.^'^ Benami 

1 Shewal Sim^h^ 6 W. R. 267; Gopal Singh, 10 
C. L. J. 27. 

* Lula Hinial v. Lewellyly 1 1 Cal. 486 / Indr a; i v. 
Lalchandra, 18 All. 168, 273, P. C. 

* Rangasami v. Souri, 39 Mad. 792. 

** Kumaara, 4 Mad. 231. 

* Vencalram, 13 Mad. 494 ; Preonath, 29 Cal 603. 

^ Narasinga, 24 M. T. J. 91. 

7 Soudamoni Debt v. Spaldings 12 Cal. T, R. 163. 

* Rambux, 9 All. 392 ; Muyen v. AlsMn^ i-6 Mad. 
238; CoTJuasJi V. Rarjar/i; .12 Boui. 335; CuJJs v. 
Brown, 6 Cal. 

* yumna v . Srinath Roy ^ 17 Cal. 176, 177. 

Salyesh C hinder v. Sin^hy jt^ CaL 2©. : 
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character of transaction can be proved by oral 
evidence.’ A third party is entitled to show a 
contemporaneous agreement varying ♦the terms 
of the written document under section 99.® The 
plaintiff could show that he was the real purchaser 
although the sale certificate showed that both the 
plaintiff and the defendant were the purchasers.^ 
The plaintiff could show that he was a surety in 
executing a mortgage bond jointly with his sisters 
in a suit against such sisters.^ ^ 5 ral evidence was 
admissible to show that a third person's property 
was conveyed in fraud of him between the vendors 
and the purchasers although the vendors had only 
a mortgage right of such property/^ This ruling 
expressly overruled the decisions cf the Calcutta 
High Court and approved those of the Bombay 
and Madras High Courts which held that acts and 
conduct of parties subsequent to a conveyance of 
sale were not admissible to prove that the 
transaction was in reality a mortgage. 

A stipulation to repurchase the property sold 
by a conveyance does not convert it info a 
mortgage.^' The intention of the : parties must be 
gathered from the language of the document in the 
light of the surrounding circumstances to construe 
a document ^ No oral evidence is admissible to 

^ Richard Ray lor v. Raja of ,Parlaktmedi^ 32 
Mad. 443- 

- Ba^eshrt Dayal v. Rancho^ 28 All. 473. 

Mtilchand v. Madho Ram, to All. 421. 

* Shamsh^uUy ahan Begam v, Ahmad Wall, 25 

All. 337. 

* Maung Kyin v. Ma Shwe La, 20 Bom. L.R. 278, 
PC. 

^ Bhagwan Sahai v. Bhagwan Bin^ 17 I. A. 98. 

" yhanda Singh v. Sheikh Wahiduddin, 19 Bom. 
ILs* Pt C« 
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"vary the terms of a written contract between the 
parties who claim through one and the same person.^ 
[•Oral evidence is inadmissible to prove that a 
fdeed of sale was a deed of gift.* 

According to proviso (z), any fact may be proved 
which would invalidate a document*^ An executant 
can not prove that the document is to take effect 
after his death,'*' In the absence of fraud, it is not 
open to the parties to prove a contemporaneous 
oral agreement to reconvey the property sold on 
payment of the sum advanced. & Extraneous oral 
agreement to prove a fraud subsequent to the 
document is not admissible to invalidate it.® Unlaw- 
fulness of consideration will invalidate a document 
whether it is pleaded or not .7 If a consideration 
is unlawful in part and the unlawful portion cannot 
be separated from the rest, a suit must fail on a 
document based on such consideration * Oral 
evidence was admissible to prove the fraudulent 
character of a transaction between the parties.'^ 

Proviso ( 3 ), Oral evidence of an agreement to 
prov6 a collateral matter i^ admissible when it 
affects the written document.^^ Contemporaneous 


^ Pat?ia 7 nmal v. Syed Kalai JRavathai, 27 Mad. 329. 

* Paizufi-nissa v. Hanif-unnissay 27 All. 612. 

® jBeni JMadhab v. Sadasooky 32 Cal. 437, F.B. 

^ Mothay appan v. Palant Goundan, 38 Mad. 226. 

» Sangira Malappa v. Pfimappa Sangappa, 1 1 Bom. 
L.R. 1130. 

® Keshavrao v. Paya, 8 Bdiu. L.R. 287. 

7 ffiil V. Clarke y 27 All. 266. 

® JBalgohind v. Bhaggu Mal^ 35 All. 558. 

Kashi Naih v. Brindatiy 10 Cal. 649. 

Moiahhoy Mulla v. Mulji Hart Pas, 39 Born. 
399, P.C. 
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oral agreement to pay interest on a hundi which is 
silent as to interest is inaclmissible. In such cases^ 
the payee is entitled only to interest at 6 p. c. per 
annum under section 8o of the Negotiable Instru- 
ments Act.^ Oral evidence to prove that the instal- 
ment of a hypothecation bond was to be satisfied 
out of the hypothecated property was admissible.* 

Proviso ( j) means that the instrument is not to 
operate until the happening of a given condition 
and it can not be shown by parol evidence that 
the instrument will be void on the happening of a 
given event.* 

Proviso (^) is applicable to any agrefement 
whether executed or executory. Only those 
agreements which affect the terms of the ^previous 
transaction by wav of rescinding or modifying the 
same are admissible.^ A subsequent oral agreement 
to take less .than what is due under a registered 
mortgage bond is not admissible/* Oral evidence 
is admissible to prove the satisfaction of a mort- 
gage bond.* This proviso dot*s not exclutie a 
subsequent oral agreement substituting a new 
contract for one reduced into writing and registered 
by way of novation of contract but excludes only 
subsequent oral agreement to rescind or modify 


'Fathurona JB ivi v Hanumaiha How, 17 M.L.J. 
296 f Contra, 12 C.L.R. 163). 

* Ram Bakhsh v, Durjan, 9 All. 392. 

* Alt' JFawad^ 44 All, 421 Ramjibun v. Oghore 

Maih, 25 Cal. 401) 

^ Goseti Subba v. Varigonda Narasimhan, 27 Mad. 

368. 

“ Mallappa v. Malum Nagu^ 42 Mad. 41, F. B. 

® Ramlal v. Govinda^ 4 C, W. N. 304. 
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State the 
rules as to 
the exclusion 
and aJrais- 
sion of 
evidence to 


such written contract.^ An oral agreement to for^ 
bear for four days from bringing the mortgaged* 
property to sale was admissible,* Evident e of 
an oral agreement was excluded to renew the- 
lease by the covenant for renewal in the written 
lease.*^ 

Proviso (5). Unreasonable and illegal 
incidence can not be annexed to a contract by the 
evidence of usage under thi^ proviso.^ Usages of 
particular market or place not expressly mentioned 
in any contract, oral or written, may be proved. 

Proviso (d). Where the terms of a document 
require explanation, an extraneous evidence is 
admissible.'’ Evidence is not admissible to prove 
facts exactly opposite to what the language of 
the document purports to mean/* 
ambiguity in the deed, the subsequent coriducf of 
The party may be looked into in order to ascertain 
tq^what person or things the language of^ the^ 
dpcumenf was intended to apply/ 

93. Exclusion of evidence to explain 
or amend ambiguous document. When 
the language used in a docunnent is^ on its 
face, ambiguous or defective, evidence may 


^ Singh V. Devi Dilta^ P. R. No. 169 of 

1883, 

® Trtmhak Gangadhar v. Bhagwandas^ 23 Bom. 

348. 

* Mark D^Cruz v. Jitendra Nath, 46 Cal. 1079. 

Lu Gale v. Maung Mo, (1904) 2 L. B R. 268. 

® Ganpairao Apaji v. Bapu Tukaram, 22 Bom. 
L. R. 831, 

® Simla Bank Corporation Ltd v. Ball, P. R. No. 
2 of 1884. 

7 Subramania v. Raja Rajeshwara, 40 Mad. 1016. 
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not be given of facts v/hich would show its 
meaning^ or supply its defects, 

ILLUS IRATlOxNS 

(a) A agrees, in writing, to sell a ni^ise to B 
for Rs. looo or Rs. 1500. 

Evidence can not be given to show which price 
was to be given. 

(b) A deed contains blanks. Evidence cannot be 
given of facts which would show how they were 
meant to be filled. 

Problem. A donor gives a property to ^^A and 
— by a deed of gift. Evidence can not be given 
as to whom the donor meant by — . 

Cases. Seigtion 93 deals with patent aipbiguities 
and excludes .oral evidence. Where a kahuUyat 
is silent as to interest monthly or annually, 

no oral evidence is admissible to supply the 
deficiency^ If the language of sJdeed is ambiguous, 

no evidence to clear the ambiguity iskdmissible*. 

• 

94. Exclusion of evidence against 
application of document to existing 
facts. When language used in a document 
is plain in itself, and when it applies 

accurately to existing facts, evidence may 
not be given to show that it was not meant 
to apply to such facts. 

ILLUSTRATION 

A sells to B, by deed, “my estate at Rampur 
containing loo bighas.” A has an estate at Rampur 


^ Protap Chandra Laha, i8 C. W. N. 592. 
* Deofit T. Pitambar, i All. 275. 


explain or 
amend 
Itmbiguous 
documents. 
(Ss. 93-98.) 


12 
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containing loo bighai). Evidence may not be given 
of the fact that the estate meant to be sold was 
one situated at a different place and of a different 
size. 


When is ex- 
trinsic evi- 
dence 
admissible 
under the 
Indian Kvi* 
dcnce Act ? 
(See ss, 
V5.98.) 


Case> Section 94 excludes oral evidence when 
the language of a document properly applies to 
the existing facts in their ordinary sense. The 
intention of the parties should be gathered from 
the languai^e of the document and not from 
the surrounding circumstances^ 

95. Evidence as to document unmean- 
ing in reference to existing facts. When 
language used in a document is plain 
in itself, but is unmeaning in reference to 
existing facts, evidence may be given to 
show that it was used in a peculiar sense. 

ILLUSTRATION 


A sells to B, by deed, “my house in Calcutta.^’ 

A had no house in Calcutta, but it appears 
that he had a house at Howrah, of which B had 
been in possession since the execution of the 
deed. 

These facts may be proved to show that the 
deed related to the house at Howrah. 


Explain and 
illustrate the 
maxim 
Falsa 

demenstratio 

nonnocei 


Imperfect description- This section for- 
imulates^tfie' general rule with regard to imperfect 
jobligations embodied in the maxim detnons- 

^ratio non nocet*' i. e. a false description does not 
1 vitiate the document. Ora! evidence is, therefore, 
admissible. Thus, where a deed of release was 


' V. A/araw. (1901) 3 Bom. L. R. 768; Mt. 
Bha^huldebi v. Chodhri Bholonath, t.. R. 21, A. 
256 (P. C.) 
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silent as to the claim reteased, it was held that 
under section 95 extrinsic evidence was admissible 
to prove what claim was intended to be releasecf 
by it. -Abraham v. The Lodge *Go(^wilL (1910), 
34. M. 156. 

Cases. Sections 95*97 refer to latent ambiguities 
and admit oral evidence to clear them up. Section 
95 refers to cases where the language of the 
document is plain enough but • is unmeaning in 
reference to existing facts. A sells to B by a deed 
his house in Bombay. He has no house in Bombay 
but has a house in Calcutta. Oral evidence is 
admissible to prove it^. Oral evidence is admissible 
to prove whether the interest was to be calculated 
annually or monthly where the hand-note is silent 
on the point^. 

96 . Evidence as to applidation of 
language which can apply to one only of 
several persons. When the facts are such 
that, the language used might have been* 
meant to apply to anyone, and could not 
have been meant to apply to more than one, 
of several persons or things, evidence may 
be given of facts which show which of those 
persons or things it was intended to apply to. 

ILLUSTRATIONS 

(a) A agrees to sell to B, for Rs. 1000, ^‘my 
white horse.*' A has two white horses. 

Evidence may be given of facts which show 
which of them was meant. 


^ Mahahir Prasad v. Masiaiullahy (1915) 38 AIL 
103; Karuppa Goundan v. Periaihamhi Goundan, 
(1907) 30 Mad. 397; Saniaya v. Savitri, 4 B. L, R. 871. 

^ Manmatha Naih^ 14 C. W. N. noo. 
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(b) A agrees to accompany B to Haiderabad 

' Evidence may be given oP facts showing whether 
Haiderabad in the Dekhan or Haiderabad in Sindh 
was meant. ' 

97. Evidence as to application of 
language to one of two sets of facts, to 
neither of which the whole correctly 
applies. When the language used applies 
partly to one set of existing facts and partly 
to another set of existing facts, but the 
whole of it does not apply correctly to either, 
evidence may be given to show to which 
of the two it was meant to apply. 

c ILLUSTRATION 

A agrees to sell to B “my land at X in the 
occupation of Y". A has land at X, but not in the 
occupation of Y, and he has land in the occupation 
cf Y, but it is not at X. Evidence many be given 
of facts showing which he meant to sell. 

98. Evidence as to meaning of illegible 
character &c. Evidence may be given to 
show the meaning of illegible or not 
commonly intelligible characters of foreign, 
obsolete, technical, local and provincial 
expressions of abbreviations and of words 
used in a peculiar sense. 

ILLUSTRATION 

A, a sculptor, agrees to sell to B “all my 
mods.” A has both models and modelling tools. 
Evidence may be given to show which he meant 
to sell. 



( i8i ) 


Exclusipn ^nd ^dmi^ion of evidenop to 
o^plain and apipnd docupaants. Sections 93 aiid, 
94 speak of patent ambiguities which can not be 
crieared, up by extrinsic evidenc*. Sections 
^5-98 speak of latent ambiguities which may 
be cleared up by extrinsic evidence. 

A patent ambiguity in a document means an 
ambiguity or defect which appears by simply 
reading the document. But a latent ambiguity in 
a document consists in some extrinsic circums- 
tances which require t-xplanation on the maxim 
falsa demonstratio non nocef*. The illustration 
to section 97 explains this maxim. 

99. Who may give evidence of agree- 
ment varying terms of document. 

Persons, who are not parties to a docurnent, 
or their representatives In interest/may give 
evidence of any facts tending to show a 
contemporaneous agreement varying the 
terms of the document. 

JLLUSTRTION 

A and B make a contract in writing that B shall 
sell A certain cotton to be paid for on delivery. 
At the same time they make an oral agreement 
that three months' credit shall be given to A. This 
could not not be shown as between A and B, but 
it might be shown by C, if it affected his interest. 

Gasp. In a pre-emption suit, the plaintifif may 
prove by extraneous evidence th^t the deed of 
alienation was a deed of sale and not a deed of 
gift or mortgage as the pajties to it wanted t'o 
show.i 

^ Tara Chand V. Baldeo, F. K. Np. 117 of 1890, 
F. B. 


State the 
rules as to 
the exclusion 
and admis- 
sion of 
evidence to 
explain and 
amend 
documents. 
When is 
evidence 
acli«iss>ib)c to 
explain an 
ambiguity 
and when 
not? Give 
examples. 
Explain the 
distinction 
between 
patent and 
latent 

ambiguity in 
a document, 
and discuss 
the adinissi- 
•bility of 
extrinsic evi- 
dence to re- 
move such 
ambiguity. 
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Do sections 
91-99 govcifa 
the construc- 
tion of wills? 


^ m 

What is 
meant by 
“burden of 
proof*^' 


State some 
rules to 
determine 
which of the 


c 

100. Saving of provisions of Indian 
'Succession Act relating to Wills. Nothing 
in this Chapter contained shall be taken to 
affect any of the provisions of the Indian 
Succession Act (X of 1865) as to the 
construction of Wills. 

Segtions gii-99 do not affect the provisions of 
the ...Indian Succession Act of 1865 regarding the 
construction of wills. In . construing wills, the 
intention of the testator is primarily looked into. 


PART III. 

t 

Production and Effect of Evidence. 
CHAPTER VII. 

Oti THK Bi;rden ok Proof (ss. ioi — 114) 

101. Burden of. Proof Whoever 
desires any Court to give judgment as to 
any legal right or liability dependent on the 
existence of facts which he asserts must 
prove that those facts exist. 

When a person is bound to prove the 
existence of any fact, it is said that the 
'^burden of proof" lies on that person, 

ILLUSTRATIONS 

‘ (a) A desires a Court to give judgment that B 
shall be punished for a crime which A says B has 
committed. 
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A must prove that B has committed the crime. 

(b) A desires a Court to give judgment that 
he is entitled to certain land in the pqjsession of 
B, by reason of facts which he asserts, and which 
B denies, to be true. 

A must prove the existence of those facts. 

Principles. As it is di^cult to prove negative 
by direct and simple proofs the onus to prove the 
affirmative is thrown on the person who makes the 
affinnative statement. It is also very reasonable 
and just that a person who wants to move the 
Court must establish a prima facie case and can 
not take advantage of the weakness of his adver- 
sary's case. He must stand or fall on the strength 
of his own right and clearness of his own proof. 

Cases, rhis section means that the person on 
whom the onus lies is to produce evidence suffi- 
cient to form the basis of a judgment in his favour 
when such evidence is not sufficiently rebutted.* 
The omis probandi was shifted from the defeAdant 
who pleaded failure of consideration to the plaintiff 
on the former’s showing that the mortgagt^d land 
of usufructuary^ mortgages was in possession of the 
mortgagor till the period of limitation was about to 
expire.2 

102. On whom burden of proof lies. 

The burden of proof in a suit or 
proceeding lies on that person who would 
fail if no evidence at all were given on 
either side. 


^ Unkar Nath v. Milthu Lal^ i8 A. W. N. 107. 
2 Bihari v. Ram Chandta^ 33 All. 483. 


contending 
parties to 
a* suit shall 
prove the 
relevant facts. 
Sections 
101-104. 


Criticise the 
rule tViat the 
onus prohand 
is upon the 
party who 
affirms and 
not upon the 
party who 
denies. 


Shifting ot 
evidence. 


♦ *r 

What are the 

general 

principles 

regulating 

the burden 

of proof 

Illustrate 



your answer 
by examples. 
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ILLUSTRATIONS 


o 


(a) A sues B for land of which B is 
possession, ind which, as A asserts, was left to 
by the will of C, B's father. 


in 

A 


The general 
principles 
with regard to 
the burden 
of proof may 
be stated ^o 
be that a 
party who 
desires to 
move the 
court must 


If no evidence were given on either side, B 
would be entitled to retain his possession. 

Therefore, the burden of proof is on A. 

(b) A sues B for money due on a bond. 

The execution of the bond is admitted, but B 
says that it was obtained by fraud, which A denies. 


prove all 
facts neces- 
sary for that 
purpose. 
Illustrate. 

(Ss. 10 1 104.) 


If no evidence were given on either side, A would 
succeed as the bond is not disputed and the fraud 
is not proved. 

Therefore, the burden of proof is on B. 


How has K burden of pr<wf to be 

burden of disoharged ? The burden of proof is discharged 


proof to be , 
discharged ? 
Explain fully 
“the onus 
probandS 
lies on the 
party who 
substantially 
asserts the 
affirmative 
of the issue.*' 
(Ss. io»-ig 4 ) 


or satis6t?d by the party on whom such burden 
lies according to the general or special rules 
regarding the burden of proof, if he adduces oral 
or documentary evidence of relevant facts to start 
a prima facie case. Unless such evidence is rebutted, 
the burden is said to have been discharged by such 
party and the Court is bound to decide in his favour 
the point at issue which calls for the discharge of 
such bqrden. 


Uncjl^r what eireumsiances raay tmrdan ol 

circi^rt^ces atifteyj ? The plaintiff alleges two facts 

may burdon oo which his claim is founded and the truth of the 
of proof be second point is presumed from the proof of the 
shifted? defendant denies both the points. 

If the plaintiff succeeds in establishing the first 
point, the burden of proving the other point is 
shifted on the defendant. 
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A s^ues B on a bond alleging that B executed 
the bond and received its consideration money. B , 
denies the execution and receipt of consideration 
money and pleads coercion. A succeeds*in discharge 
ing the burden as to the execution of the bond by 
B. The burden is shifted on B to prove that he 
did not receive the consideration money or that 
the bond was executed under coercion. If B fails 
to discharge the burden, the suit will be decreed 
even if A fails to prove the passing of the 
consideration. Again, if the person on whom the 
burden lies starts a prima facie case, it is ordinarily 
said that the burden has been shifted for rebuttal 
on his adversary. 

Cases. A party may shift the burden by proving 
facts giving rise to a presimvption in his favour.^ 
The plaintiff must place before the C'ourt^legal and 
sati'if^^ctory evidence and not matters of suspicion 
and plausible conjecture against his adversary’s case,* 
The plaintiff allei>ed that the defendant had stolen 
away the bond in suit. The defendant admitted 
the execution but pleaded its payment and Return 
of the bond to him. The onus is on the defendant 
to begin and prove payment.^ The onus is on the 
plaintiff to prove the genuineness of the mortgage 
in a suit for land against a bona fide purchaser for 
value ^ The onus to prove fraud is person 

who alleges it 


^ Afano Mohun v. Mathura^ 7 Cal. 225. 

2 Ramahai v. Ramchandra^ 7 Bom. R. 293. 

^ Chum Kuar v, Udfii Rafn^ ^ All. 73. 

♦ Brajeshware, v. Budhu-nuddi, 6 Cal. 2^8. 

^ Mahomed Go lab v. Mahomed SuUiman^ 21 Cal. 

6I2. 
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Upon whom 
does burden 
of proof 
ordinarily 
lie ? 

Ss. 101-104. 
Mention the 
exceptions to 
the rule that 
the burden 
of proof lips 
•n the party 
who asserts 
the affirma- 
tive of the 
question in 
dispute. 


Are there any 
exceptions to 
the jfeneral 
rule that a 
party who 
desires to 
move the 
Court must 
prove all 
facts neces- 
sary for that 


103. Burden of' proof as to particular 
. fact. The burden of ' proof as to any 

particular fact lies on that person who wishes 
the Court to believe in its existence, unless 
it is provided by any law that the proof of 
that fact shall lie on any particular person. 

ILLUSTRATION 

A prosecutes B for theft, and wishes the 
Court to believe that B admitted the theft to 
C. A must prove the admission. 

B w'ishes the Court to believe that, at the time 
in question, he was elsewhere. He must prove it. 

104. Burden of proving fact to be 
proved to make evidence admissible. 

The burden of proving any fact necessary 
to be proved in order to enable any person 
to give evidence of any other fact is on 
the person who wishes to give such evidence. 

ILLUSTRATIONS 

(a) A wishes to prove a dying declaration 
by B. A must prove B’s death. 

(b) A wishes to prove, by secondary evidence, 
the contents of a lost document. 

A must prove that the document has been lost. 

105. Burden of proving that the case 
of accused comes within exceptions. 

When a person is, accused of any offence, 
the burden of proving the existence of 
circumstances bringing the case within any 
of the general exceptions in the Indian 
Penal Code, or within any special exception 
or proviso contained in any other part of 
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the same Code, or in any law defining the 
offence, is upon him," and the Court shall 
presume the absence of such circumstances. 

ILLUSTRATIONS 

(a) A, accused of: murder, alleges that, by 
reason of unsoundness of mind, he did not know 
the nature of the act. 

The burden of proof is on A. 

(b) A, accused of murder, alleges that, by 
grave and sudden provocation, he was deprived of 
the power of self-control. 

The burden of [)roof is on A, 

(c) Section 325 of the Indian Penal Code 
provides that, whoever, except in the case provided 
for by section 335, voluntarily causes grievous 
hurt, shall be subject to certain punishments. 

A is charged with voluntarily causing grievous 
hurt under section 325. • 

Tlie burden of proving the circumstances 
bringing the case under section 335 lies on A. 

Cases. In criminal cases, the general rule is that 
the burden of proving facts to bring the charge home 
to the accused lies on the prosecution. But the 
onus lies on the accused it he wants to bring the 
case within any of the general exceptions in the 
Indian Penal Code or in any other law.^ The 
burden of proving the loss of self-control, 2 exemp- 
tion from criminal responsibility by reason of 


^ In re Sihiho Prasad^ 4 C. 124. 

* V. Devji Govindjif 20 B. 215. 223. 
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r 

unsouqdqess of good faith,* the acceptance 

of risk by the person injured/^ and the like, lies 
upon the accused. 

r 

106. Burden of proving fact especially 
within knowledge. When any fact is 
especially within the knowledge of any person, 
the burden of proving that fact is upon him, 

ILLUSTRATIONS 

(a) When a person does an act with some 
intention other than that which the character and 
the circumstances of the act suggest, the burden 
of proving that intention is upon him. 

(b) A is charged with travelling on a railway 
without a ticket. The burden of proving that he 
had a ticket is on him. 

According to section 106, a party has to 
prove a fact which is especially within its 
knowledge. According to sections 107-113, there 
is a presumption of law to determine the burden 
of proof regarding different matters. According 
to section i 14, there is a presurpption of fact which 
the Court may or may not accept according to its 
discretion. Thus sections 106-114 exceptions 
to the general rule that the burden of proof rests 
wiiJi the party zvho asserts the subsifintial 
affirmative. 

Cftpes, Sales of consignments entrusted to 
commission agienjts, ^nd particulars of those sales, 
aro matters whjch lie especially withb' 


^ R. V. Niaz AlU A. W. N. 2. 

^ R. V, Balkrishna Vithal, ly B. 573, 577, 579, 
R. V. Dhun Singh, 6 A. 220, 222. 

^ Sukaroo Kabiraj v. R,, 14 C. 566, 568, 569. 



( i89 ) 


knowled^fj.* The onus of proving the value of 
'^circumstances and property within the ntiunici 
pality*’ is on the lattrr as a fact especially 
within Its knowledge.^ » 

107. Burden of proving death of 
person known to have been alive within 
thirty years. When the question is whether 
a man is alive or de*ad, and it is shown that 
he was alive within thirty years, the burden 
of proving that he is dead is on the person 
who affirms it. 

108. Burden of proving that person 
is alive who has not been heard of for 
seven years. Provided that, when the 
question is, whether a man is alive or dead, and 
it is proved that he has not been heard* of for 
seven years by those who would naturally 
have heard of him if he had been alive, tjbe 
burden of proving that he is alive is shifted 
to the person who affirms it. 

Problem. P, the reversioner to the estate of X, 
became a sanyasi^ had not been heard of for 9 
years, and no proof of his being alive was forth- 
coming. X’s widow who was in possession of his 
estate aliented a portion, and the reversion^^r n *xt 
after P instituted a suit to avoid the alienation. 
Tlie defence was that the plaintiff could not 
maintain the suit as he was not the next rever- 
sionary heir, since death had not been proved. 
Indicate the points that are open to the plaintiff in 
support of his claim 

^ Mayen s. Alston, i() Mad. 23S, 245; Barlow v. 
Chum Lall^ 28 C. 209. 

2 Del) Narain Dutt v. Chairman of the Baruipore 
Municipality, 41 C 16S (1914)' 


-Sf- * 
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Answer. As P had not been heard of for more 
than 7 years and as the defendant did not prove 
that he had been alive^ the death of P shall be 
presumed, and the plaintiff, therefore, becomes the 
next reverionary heir to maintain the suit, and as 
P had become a sanyasi, he was civilly dr ad. The 
plainiiff who was the reversionary heir can also, 
on this ground, maintain the suit. 

Sections 107 and 108. Section loSisa proviso 
to section 107. The continuance of the existing 
life is presumed. The presumption does not say 
anything as to the exact time of death ; that must 
be proved by other evidence aiul circumstances.’ 
It depends on the circrrmstrinces of each case to 
draw a presumption that a person was alive for 
seven years after he was last heard of.® The onus 
to prove the death is upon the person who says 
that the death took place at any particular time 
within seven years.*^ Section j 08 deals with the 
question whether a man is alive or dead when the 
question of death is raised and not whether he was 
alive or dead at some antecedent date.’ 'Phere 
is no presumption that a person died during the 
first period of seven years if he was not heard of 
for more than seven years.’’ The onus to prove 
that the suit was brought by the reversioner within 
12 years from the death of the widow lay on 
the reversioner and the fact that the widow was 
not heard of since 1870 did not shift the onus.’’ 

’ Dharup Nath v. Govind Saran^ 8 All. 614, 

® Vieramma v. Chenna Reddi^ 37 Mad. 440, 

3 Rango V. Mudiveppa^ 23 Bom. 296, 306. 

4 Phani Bhusan Banerjee v. Surya Kania Roy 
CkowdAry., C^l], 2$ ; Narkt v. Lai Sahu, 37 Cal 
103. 

‘‘ Muha 77 imed Shari/ v. Bande All, 34 AIL 36, F. B. 

® Jaywa 7 it yivanrao v. Rafi.chandra. 18 Bom. L. R. 


14. 
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109. Burden of* proof as to rela tion- ' 
ship in the oases of partners e}:o. When 
the question is, whether persons are partners, 
landlord and tenant, or principal and agent, 
and it has been shown that they have been 
acting as such, Ute^ burden. of proof that 
they do not stand, or have ceased to stand, 
T6~ each other in those relationships 
respectively, is on the person who affirms 
it. 

Gases. Non-payment of rent for many years 
does not put an end to the relationship between 
landlord and tenant if it has once been proved to 
exist.' The extinguishment of a juridical relation 
is on the person who alleges it. Jointm-ss of 
Hindu family is presumed to continue and the 
onus is on the person who alleges its partition 

110. Burden of proof as to ownership, ' 

When the question is whether any pt^rson 
is owner of anything of which he is shown 
to be in possession, the burden of proving 
that he is not the owner is on the person 
who affirms that he is not the owner. 

Cases. Title is to be presumed from lawful 
possession until a better title is proved.'' Posses- 
sion has a two-fold value. It is evidence of owner- 
ship and foundation of a right to possess. A 
plaintiff may recover possession from a tres- 
passer by instituting a suit under section 9 of the 

' Rangolall v. Abdool Guffoor^ 4 Cal. 314. 

* Ahhay Charan v. Hurt Naih, 8 Cah 72. 

^^Jodh Singh v, Sundar Singh, P. R. No. 122 
1882 ,* Govind Prasad v. Mohan Lai, 24 All. 157. 
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Specific Relief Act within six months from the 
trespass, or by establishing his title by a prior 
legal possession, though short of 12 years, under 
section 8 of the Specific Relief Act, provided the 
trespasser had no better title. ^ The Calcutta 
High Court held that the plaintiff cannot recover 
possession without proof of his title by adverse 
possession for a period of twelve years even 
.against a person who had no title.^ But doubt 
jhas been expressed as to the correctness of this 
i view in Shyama Char an Ray v. Surya Kant a 
, Acharya, 15 C W. N. 163, and Manik Borai v. Beni 
\ Ckaran^ 13 C. R J. 649. The Privy Council 
held that a lawful possession short of 12 years 
gave a good right against a mere trespasser and 
the plaintiff was allowed a declaratory decree and 
an injunction in the first case and an ejectment decree 
in the second.'^ The Madras/ Allahabad® and the 
Patna® High Courts held that a possessory title 
acquired by possession of less than 12 years gave 
a right to eject a mere trespasser. 

I 111, Proof of good faith i a transactions 
: where one party is in relation of active 
I confidence. Where there is a question as 
\ to the good faith of a transaction between 


1 Hari Khandu v. Dhondi Natha^ 8 Bom. L». R. 96 ; 
Pemraj V. Naravan, 6 Boni. 215, F. B. ; Hanmantrav 
V. Secretary 0/ State, 25 Bom. 287. 

* Nisa Chand v. Kanehiram, 26 Cal. 579, 584 ; 
Shama Churn v. Abdul Kabeer, 3 C. W. N. 158. 

* Ismail Ariff v. Mahomed G house. 20 Cal. 834, 
P. C. ; Suniar v. Parbati, 12 All. 51, P.C. 

^ Krishna Aiyar v. The Secretary 0/ St ate ^ 33 Mad- 
- 73 - 

® Wall Ahmad v. Ajudhia Kandu, 13 All. 537, F.B. 

® Haradhan Mandal v. Iswar Das, 2 P.L. J. 6i, 
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parties, one of whom stands to the other in 
a position of active confidence, the burden 
of proving the good faith of the transaction 
is on the party who is in a position of active 
confidence. 


ILLUSTRATIONS 

(a) The good faith of a sale by a client to an 
attorney is in question in a suit brought by the 
client. The burden of proving’ the good faith of 
the transaction is on the attorney, 

b) The good faith of a sale by a son just come 
of age to a father is in question in a suit brought 
by the son. The burden of proving the good 
faith of the transaction is on the father. , 

Cases. Persons standing in a confidential 
relation can not hold benefits from others 
without proving that the latter persons had 
independent advice in conferring such benefits.^ 
The onus is upon the person to prove that the 
deeds of pov\ers executed by pardanashin ladies 
had been explained to, and understood by, them.* 
A deed of gift execut^^d by a lady in favour 
of her guru was cancelled in the absence of 
evidence that the trinsaction was made without 
undue influence and in good faith."' 

112. Birth during marriage conclusive 
proof of legitimacy. The fact that any 
person was born during the continuance 

^ Raghunalhji Mulchafid v. Varjiwandas Madanjee^ 

8 Bom, L. K. 525. 

* Sudisht Lai V. Mussamut Sheobarat Ko€t\ 7 Cal.» 
*45> 1^»C. 

Mannu Singh v. Umadai Pande, 12 AH. 523. 
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of a valid marriage between his mother and 
any man, or within two hundred and eighty 
days atter its dissolution, the mother 
remaining unmarried, shall be conclusive 
proof that he is the legitimate son of that 
man, unless it can be shown that the parties 
to the marriage had no access to each other 
at any time when he could have been 
begotten. 

Sections ii2 and 113 are cofichisive proofs and 
exclude further evidence on the points with which 
they respectively deal. 

Cases. The continuance of relationsliip, such 
as marriage, must be presumed.^ This section 
does not^ bar the proof of legitimacy of a child born 
rnorr than 280 days after the dissolution of 
marriage. 2 Legitimacy must be established by 
proof that the child was born within 280 days 
after the death of his father.® 

113. Proof of cession of territory. A 

notification in the Gazette of India that any 
portion of British territory has been ceded 
to any Native State, Prince or Ruler, shall 
be conclusive proof that a valid cession of 
such territory took place at the date 
mentioned in such notification. 

Comment. This section has been made a dead 
letter by the Privy Council ruling that a competent 
Court can inquire into the validity of ilie question 
as to the cession of territory by the (jovernment 


’ Bhima v. Dhulippa^ 7 Bom. L. R. 95. 

2 Rahmat AH v. Mui. Allahdiy P. R. No I of 1S84. 
® Narendra v. Ram Govinda, 29 Cal. iii» P.C. 



of India or the allegiance of British subjects. It 
also decided that Act 24*and25 Vic., c. 67, section 
22, precluded the Governor-General in Council from 
legislating a? to the sovereignty or dominion of the 
Crown.^ 

114. Court may presume existence of 
certain facts. The Court may presume 
the existence of any fact winch it thinks 
likely to have happened, regard being had 
to the common course of natural events, 
human conduct, and public and private 
business, in their relation to the facts of the 
particular case. 

ILLUSTRATIONS 

The Court may presume — 

(a) that a man who is in possession of stolen 
goods soon after the theft is either the thief or 
has received tlie goods knowing them to be stolen, 
unless he can account for his possession j • 

(b) that an acconplice is u mao r thy of credit^ 
uidesi he is corroborated in material particulars ^ 

(c) that a bill of exchange, accepted or endorsed, 
was accepted or endorsed for good consideration ^ 

(d) that a thing or state of things which has 
been shown to be in existence within a period 
shorter than that within which such things or state 
of things usually cease to exist, is still in existence ; 

(e) that judicial and official acts have been 
regularly performed ; 

(f) that the common course of business has been 
followed in particular cases j 

^ Damodar Gordhan v. Deorain Kanji^ l B. 367, 

P. C. 
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^g) that evidence which could be and is not 
produced would, if produced, be unfavourable to the 
person who withholds it; 

(h) that, if a man refuses to answer a question 
which he is not compelled to answer by law, the 
answer, if given, would be unfavourable to him ; 

( i ) that, when a document creating an obliga- 
tion is in the hands of the obligor, the obligation 
hafi been discharged. 

But the Court shall also have regard to such 
facts as the following, in considering whether 
such maxims do or do not apply to the particular 
case before it: — 

as to illustration {d ) — a shopkeeper has in his 
till a marked rupee soon after it was stolen, and 
can not account for its possession specifically, but 
is continually receiving rupees in the cour‘-e of his 
business ; 

as to illustration {b) — A, a person of the highest 
character, is tried for causing a man^s death by an 
act of negligence in arranging certain machinery. 
B, a person of equally good character, who also 
took part in the arrangement, describes precisely 
what was done and admits and explains the commoa 
carelessness of A and himself ; 

as to illustration (6 ) — a crime is committed by 
several persons : A, B and C, three of the criminals, 
are captured on the spot, and kept apart from each 
other. Each gives an account of the crime implica- 
ting D, and the accounts corroborate each other in. 
such a manner as to render previous concert highly 
improbable ; 

as to illustration (c) — A, the drawer of a bill of 
exchange, was a man of business. B, the acceptor,, 
was a voung and ignorant person, completely under 
A's influence ^ 
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as to illustr riion (rf) — it is** proved that a river 
ran in a certain course five, years ago, but it is known 
that there have been floods since that time which 
might change its course ; , 

as to dbistration (e ) — a judicial act, the regularity 
of which is in question^ was performed under 
exceptional circumstances ; 

as to illustration (/) — the question is, whether 
a letter was received. It is shown to have been posted 
but the usual course of the post was interrupted by 
disturbances j 

as to illustration (^) — a man refuses to produce 
a document, which would bear on a contract of 
small importance on which he is sued, but which 
might also injure the feelings and reputation of 
his family ; 

as to illustration {/i ) — a man refuses to answer a 
question which he is not compelled by law to answer, 
but the answer to it might cause loss to him in 
matters unconnectd with the matter in relation to 
which it is asked ; 

as to illustration < i ) — a bond is in possession 
of the obligor, but the circumstances of the case 
are such that he may have stolen it. 

Comment- Section 114 has given the Court 
power to presume s fact to be true in exercise of its 
reasonable and judicial discretion,' or to chII 
evidence in the first instance to prove such fact.i 

Cases- The mere recent possession of stolen 
property is either the evidence of theft or of receipt 
of stolen property knowing it to be stolen/^ If 
an official act has been proved to have been done, 
it will be pfcsumed to have been regularly done.*^ 

^ Muthukumarsuiami KtngEmperor^ 35 Mad. 397. 

- Is hen Chandra v. 21 Cal. 328, 336. 

Narendra v. fogi Hari^ 32 Cal 1107, 1121. 
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Post marks on letters are prima facie evidence that 
the letters were in the post ..at the time and place 
therein specified.^ Presumption would be drawn 
that witnesres produced but not examined by a 
party would have deposed against him.^ The 
production of a bond by the defendant with the 
endorsement of payment thereon stitted the onus 
on the plaintiff to show that the debt was still 
outstanding.’^ 


CHAPTER VII 
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< ESTOPPEL ( SS. 1 15 — I 1 7 ) 

' Estoppel in English LaviT. In Englisk Law^ 
there are three kinds of estoppels, viz, (i) t'stoj>pels 
by record, (ii) estoppels by deed, and (iii'i estoppels 
in pais. 

An estoppel by reconi means an estoppel by . 
judgment. Sections 40-44 of the I. E. Act and 
sections 1 1-14 of the C. P. Code deal with estoppels 
by record. Its characteristic is ordinarily to oust 
the Court's jurisdiction from trying the same matter 
over again :-H)d it may also operate otheiwise in 
determining relevancy of facts. A judgment by a 
competent Court precludes the parties or their 
representatives from agitating the same matter over 
again in a Court of Justice. 


^ Taylor^ s. 179. 

* R^ijah Nilmoney v. Ranianoogrnhy 7 W. R 29, 30^ 
Muhammad J/ehdi Hasan v. Mandir Das, 34 
All. 511, 
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hx\ estoppel by deed is bastcl on the principle 
• that a person who has solemnly asserted a state of 
fact in a document executed with solemnities and 
j ceremonies should not be permitted to disavow it, 

An estoppel in pais means an estoppel by conduct 
independent of record or instrument. It may be 
by writing whicii is not a deed, or by words of 
' mouth, or by aiiv other representation or act, or 
any other way, but sufficiontlv clear to express 
intention of the pefsbtf Who makes it. Estoppels 
in pais may be divided into (a) estoppels by ai^ree- 
inent or contract, and (b) estoppels by conduct. 

Strictly speaking, the Indian Evidence Act deals 
with three kinds of estopprds, viz, estoppels (a) i)y 
records or judgments, (b) by conduct or represent 
tation^nd (c) by agreements, The last two kinds 
include C'^toppds by deed and conduct. ^Sections 
40-44 deal with estoppels by judgments and 
isection 115 deal-, with estoppels by conduct. 
[S^ections 116 and 1*7 deal with special esto[)pels 
[arising from coiitrarts. In 33 Cal. 915, it has been 
‘held that the rules of estoppel contained in sections 
US-liyare not exhaustive, but in 35 Cal. cjo4 it] 
has been held that section 115 is exhaustive as to; 
the ordinary law of estoppel in India 

Estoppel and Res Judicata. Res 

judicata is a sort of estoppel. It is called an 
estoppel by judgment. It prevents a Couit from 
hearing a matter in a subsequent litigation which 
had once before been heard and finally decided by 
a Court of competent jurisdiction between the 
parties or the persons under whom the parties in 
the subsequent litigation litigate. Estoppels 
prevent a party from taking advantage of his own 
wrong. If a person had made a statement or 
representation and thereby induced another to act 
on such representation and by his so acting alterecJ 
his position, it is but natural justice and public 
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What is an 
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policy for the safety* of society that the person 
making the representation should not be 
allowed to deny its truth. The effect of both 
estoppel agd ns judicata is to exclude evidence of, 
matter which has been settled between the same 
parties judicially or otherwise. 1 

115. Estoppel. When one person has, 
by his declaration, act or omission, inten- 
tionally caused or permitted another person 
to believe a thing to be true, and to act upon 
such belief, neither he nor his representative 
shall be allowed, in any suit or proceeding 
between himself and such person or his 
representative, to deny the truth of that 
thing, 

ILLUSTRATION 

! A intentionally and falsely leads B to believe 
ithat certain land belongs to A, and thereby induces 
jB to buy and pay for it. 

The land afterwards becomes the property of A, 

I and A seeks to set aside the sale on the ground that, 
|at the time of the sale he had no title : he must not 
|be allowed to prove his want of title. 

The law of estoppel discussed. Three 

things are necessary to constitute an estoppel, vis, 

(i) There must be a declaration, act or omission 
intentionally causing or permitting a belief in 
another : 

(ii) the latter person must act on such belief : 

(iii) by his so acting he has altered his position. 

j No fraudulent intention on the part of the 
I person who makes a declaration or does an act or 
I omission is necessary. His intention can be 



( 201 ) 


inferred from the objective standard w^hJch to a man 
of ordinary prudence » is ascribed under the 
circumstances of a particular case. In order to 
induce the faith in a man, the represer^tation must 
be made relaiing to existing facts and not relating 
to facts which may occur in future or future 
promise. There is no estoppel on a point of law. 
There is no estoppel where the fact^. known to the 
person w^hose faith has been induced by any 
representation, act or omission. 

FriDCipl6. The law of estoppel is founded' 
on the principle of natural justice and public policy\ 
It is unjust and inequitable to allow a person to 
approbate and reprobate according to his own 
convenience and interest to the prejudice of 
another. Every honest man is bound to speak the 
truth and he should be compelled to nyike good 
his statement : otherwise mischiefs would inevitably 
result from uncertainty, confusion and want of 
confidence in transacting business. 

The determining element of enfprcing an 
estoppel by misrepresentation is that the person to 
whom such misrepresentation has been made was 
influenced by such misrepresentation and by acting 
therepn has altered his position,^ 

Person. In 26 Cal. 38 1, it has been held 
that the w’ord person means one of full age and 
competent to enter into a contract. So, a minor 
is not such a person within the meaning of section 
1 13 so as to be estopped by his declaration, act or 
omission. 2 But 29 Cal. 126, 20 C. W. N. 418 and 
21 Bom. 198 did not accept the interpretation of 
the ruling in 26 Cal. 381. ft appea rs, that .a minor^ 
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1 Sarat Chunderv, Gopal Chunder^ L. R. 19. I. A. 
203,215,216. 

* Brohmo Dutt v. Dharmo Das Ghose^ 25 Cal. 616 
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guilty of fraud by representation, may be estopped. 
This view is supported hy the other High Courts 
'as well.- 

A contractual obligation entered into by the 
defendant while an infant evtiii by means of a 
fraud as to his age was not enforced.^ But this 
view was not approved of bv the Privy Council in 
Mohomed Syedol Ariffm v. Yeoh^K) Bom. L. R. 57, 
P. C. followed in 15 N. L. R. 149. The c tse 
in 26 Cal. 381 came in appeal before the Privy 
Council which decided the case on the ground that 
as the minority was known to l)OLh the p-irtirs, 
there could be no estoppel.^ 

‘"Declaration act or omission.'' jn English Law, 
the word "representation’ is used to express these 
tJb^eS? The representation may be express 

01 implied^ The conduct of the person may amount 
to representation His silence under the circ'uins- 
tances nhere he ih bound to speak may amount 
to representation. ( Jakhojuull Mehera v. Saroda 
Prasad^ 7 C. L. J. 604 ). Such representation must 
be clear, unambiguous, free, voluntary and without 
any artifice. It must be conlined to existing facts. 
If it refers to any point of law, it does not constitute 

1 Dhar??io Das Ghos^ v. Brohmo Dnti, 25 Cal. 
616 ; Surendra Naih Roy v, Krishna Sakhi Dasi, 15 
C. VV N. 239. 

^ yaga 7 i 7 iath Singh v Lalla Pra\ad, 31 All. 21, 
26, 34 ; Radhe Shiam v. Bthari Lai, 40 All. 558 ; 
Vaikuntaruma Pillai v. Authienoolani Chettiar^ 38 
Mad. 1071. 

Leslie Lid v. Shelly (1914) 3 K. B. 607-618. 

^ Mohort Bibee v. Dharmo Das Ghose, 30 Cal. 
539 . 545 » P- C. 

20 Cal. 296, 310, P. C. 

® Jethahhai v. Naihahhai^ 28 Bom. 399, 407. 
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anj, estoppel ( 21 All. 285 ). Mf a faith has already 
been caused by some other fact, the continuance 
of .such faith or belief by virtue of any representation 
will not ronstitute any estoppel ^ Irv order to 
constitute an estoppel it must clearly and without 
doubt he found that the [)erson who pleads estoppel 
was initially induced to believe the representation 
and acted on such belief. ^ 

“Intentionally'’. It has been held in 20 Cal. 
296 P.C. ( Sarat Chandra v. Gopal Chandra ) 
that a pe^soi\ has intentionally caused another 
person to believe in his declaration, art or 
omission and to act upon that belief if a reason-J 
able man would i^ake the representation to he truel 
and believe that it was meant that he should act 
upon it. The objective standard of an ordinary 
man of [)rudence to act upon the belief induced by 
the declaration, act or omission has been accepted 
by the Privy Council to construe the intention on 
the part of the person against whom tlie estoppel 
is to operate. 

“To believe a thing^ to be true and to act 
upon if/’ Section 115 requires that a declaration, 
act or omission must cause a belief in another to 
believe a thin^ to be true and to act upon it. The 
represriiLation ma<ie by one and the action taken 
thereon by another must be connected as cause and 
effect, riiere is no.estoppr], if the person to whom 
the representation was made did not believe it to be 
, true or if he did not act upon it or if he was under 
an obligation to make enquiries for himself about 
the matter and did not make such enquiry or if the 
. truth of the matter is known to him ( 30 Cal. 539, 
P.C.). 

^ yov Chandra Banerjee v, Strenathy 32 Cal. 357. 

^ Mohori Bthee v. Dharmo Das Ohose, 30 Cal 

539, P- C. 


# « 

How has the 
word 

‘intentionally’ 
been explain- 
ed by the 
Judicial 
Committee 
of the Privy 
Council in 
20 Cal. 296 ^ 
(Sarat 
Chunder v. 
Gopal 
Chunder), 



1 $ intention 
to deceive 
necenary 
to opperate 
estoppel ? 


Distingfuish 
between 
estoppel and 
presump* 

tions. 

Distingruish 
between 
estoppel and 
admission. 
Section 31. 


How far is 
representation 
relating to a 
promise in 
future bind- 
ing as an 
estoppel ? 


Distinguish 
between 
estoppel and 
conclusive 
proof. 
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Is Intention to deceive necessary to operate 
estoppel ? Fraudulent motive or knowledge, on the 
part of the person who makes the representation, 
does not form any condition to constitute an es- 
toppel. (^A declaration, act or omission, with the 
intention tc induce a belief, is the determining 
factor to constitute an estoppel^ A declaration, 
act or omission, wiJjhi the intention to induce a 
belief, is th- determining factor to constitute an 
estoppel, provided the person to whom the 
representation has been made has believed in the 
truth of such representation and by acting on 
such belief altered his position. 

Estoppel and Presumption distinguished. 

Pre;<umptiDn is a proof. When it is conclusive, it is 
so as against all the world and a title may be foun- 
ded on it. Estoppel operates only as a personal dis- 
ability against a particular individual or his represen- 
tative disabling him from asserting certain facts.: 
It differs from conclusive presumptions because it 
can be waived, whereas presumptions can not be 
waived. A stranger can take advantage of a 
presumption but he can not take advantage of an 
estoppel. 

Estoppel by promise in future. To 

constitute an estoppel it is necessary that the person 
to whom the promise or representation is made 
should act upon it so as to change his position 
thereby. Therefore, a representation relating to a 
promise in future can not operate as an estoppel. The 
person to whom the representation is made is at 
liberty not to act upon it. 

Estoppel and Conclusive Proof. A 

conclusive may be the foundation of a claim 

and it is evidence against all the world. An estoppel 
operates only against the person who induces another 
to act upon his statement pr„ conduct. It can not 
be the foundation of a right against strangers. 
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116. Estoppel of tenant and of license 
of person in possession. No t enant of 
immoveable property, or person, claiming 
through such tenant, sh all, during the con- 
tmuance of the tenancy, be pe rmitted . to 
(lerijf that the landlord of such tenant had, 
at the beginning of the .tenancy, a title to 
such immoveable property ; and na person 
who came upon any immoveable property by 
the license of the person in possession 
thereof shall be permitted to deny that such 
person had a title to such possession at the 
time when such license was given. 

During the continuance of the tenancy. 

A tenant who has been inducted into possession 
by the land It rd is not entitled to deny the 
landlord's title so long as he retains such possession 
as a tenant. Even after the expiry of the term of 
the tenancy he can not deny it without surrendering 
possession. But, if during the continuance of the 
tenancy, ti e title <>f the landlord has been extin- 
guished subsequent to the creation of the tenancy, 
the tenant can show that the landlord’s title has been 
extinguished ^ The Madras High Court held 
that the tenant can impeach landlord's title if the 
lease was procured by fraud, misrepresentation or 
coercion or in ignorance of defect of landlord's, 
title (40 Mad. 561, F. B.). 

At the beginning of the tenancy. If the 
tenant is inducted into possession, he is not 
entitled to deny the landlord’s title. But, if he had 
been in pDjssessipn from before the creation of the 
tenancy, be is not, estopped from showing that the 
landlord had no title when he settled the land with 


* What cases 
of estoppel 
by contract 
are provided 
by the I. E. 
Act? 

What is the 
rule of 
estoppel as 
regards 
tenants ? 

Can a tenant 
prove that 
the title of 
his landlord 
has ceased ? 
State the 
rule of 
estoppel as 
regards a 
tenant and 
licensee under 
the I. E. Act. 
How far and 
under what 
circumstances 
are tenants 
and licensees 
permitted 
to deny the 
title of their 
landlord or 
licenser as 
the case may 
be? 


1 Bamandas v. Nilmadhah^ 44 Cal.77r, 777. 
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What cases 
of estoppel 
by contract 
are provided 
by the Evi- 
dence Act ? 


the tenant {Lai Mahomed v. Kallames , 1 1 Cal. 
S'lQ)- 

117. Sstoppel of acceptor of bill 
of e.xcbange, bailee or licensee. No accep- 
tor of a bill of exchange shall be permitted 
to deny that the drawer had authority to 
draw Such bill, or to endorse it : 

nor' shall any bailee or licensee be 
permitted to deny that his bailor or licensor 
had, at the time when the bailment or license 
commenced, authority to make such bailment, 
or grant such license. 

Explanation i. — The acceptor of a bill 
of exchange may deny that the bill was 
really drawn by the person by whom it 
purports to have been drawn. 

Explanation 2. — If a bailee delivers 
the goods bailed to a person other than the 
bail'^r, he may prove that such person had a 
right to them as against the bailor. 

Case. The licensees were estopped from 
questioning their licensor’s title or validity of the 
license (42 Cal. 262). 



CHAPTER IX. 


OF^ WlTNKSSKS (SS. 118-134) 

118- Who may testify. All persons 
shall be competent to testify unless the 
Court considers that they are prevented from 
understa'^'dincr the question put to them, or 
from givinor rational answers to those ques- 
tions, by tender years, extreme old age, 
disease, whether of body or mind, or any 
other cause of the same kind. 

Explanation. A lunatic is not competent 
to testify unless he is prevented by his 
lunacy from understanding the questions put 
to him and giving rational answers to them. 

Competency (SB 118-120) and compellability 

of witnesses The only test of co-u potency in India 
is the capacity to understand the questions put to a 
witness.^ Btit, in England, it is necessary that a 
witness, to he <'ompetent, must have religious 
faith and mn^t understatid the liability to punish- 
ment for making a false statement. The Bombay 
High Court requires that the Court should satisfy 
Itself that the witness is c ompetent to testify before 
he is examined® Bin the other High Courts hold 
that the competency of a witness may be tested 
during the course of examinatif)n.‘^ According to 
the Bombay, Calcutta and Patna High Courts, the 
omission to adniini>ter an oath does not make 


Who arc 
competent to 
testily to 
judicial pro- 
ceedings ? 
What matters 
would you 
take into 
consideration 
in estimflting 

(a) the Capa- 
city of, and 

(b) the credit 
due to, a 
witness ’ 


State the 
law relating 
to competency 
and compell- 
ability of 
witness. 


1 Queen Empress v. Ram Sewaky 23 All. 90. 

* Emperor v. Hart Ramji, 20 Bom. L. R. 365. 
^ Na far Sheikh v. Emperor y 41 Cal. 406. 
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< 

evidence inadmissible.^ The Allahabad High Court 
and the Chief Court of Lo'wer Burma have (aken a 
different view.® The Madras High Court has 
‘recently accepted the view of the Bombay High 
Court.® 

. According to sections 132, 147 and 148, a witness 
is hot excused from answering questions relevant 
to the matter in issue in a civil or criminal proceed- 
ing. According to sections 130 and 131, a witness 
may be compelled to produce a document. 

119. Dumb wituesses. A witness who 
is unable to speak may give his evidence in 
any other manner in which he can make it 
intelligible, as by writing, or by sign ; but 
such writing must be written, and the signs 
made, in open Court. Evidence so given shall 
be deemed to be oral evidence. 

-^'120. Parties to civil suits and their 
wives or husbands : husband or wife of 
person under criminal trial. In all 

civil proceedings, the parties to the suit, 
and the husband or wife of any party to the 
suit, shall be competent witnesses. 

In criminal proceedings against any 
person, the husband or wife of such person, 
respectively, shall be a competent witness. 

See noles under section 122. 


1 16 Bom. 359 ; 14 Ben. L. R. 29 1, F. B 

B. L. J. 147. 

® II All. 183 ; 9- L- B. R. 88. 

® 38 Mad. 550. 
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121. Judges and magistrates. ,No 

Judge or Magistrate Shall, except upon the 
special order of some Court to wl^ich he is' under which 
subordinate, be compelled to answer, .any no'todii** 
questions as to his own conduct in Court as c'®*® 
such J udge or Magistrate, or as to anything c<Smunica. 
wHTcn came to fits knowledge in Court as 
such Judge or Magistrate ; but he may be ^s«ctlons 
examined as to other matters which ppcurred 

in his presence whilst he was so.acting, questions will 

a witness be 


ILLUSTRATIONS 

(a) A, on his trial before the Court of Session, 
says that a deposition was improperly taken by B, 
the Magistrate. B cannot be compelled to answer 
questions as to this, except upon the special order 
of a superior Court. 

fb) A is accused before the Court of Session of 
having given false evidence before B, a Magistrate. 
B cannot be asked what A said except upon the 
special order of the superior Court. 

A is accused before the Court of Session of 
attempting to murder a police officer whilst on 
his trial before B, a Sessions Judge. B may be 
examined as to what occured. 


excused or 
protected by 
the Court ? 
What privi- 
leges can be 
claimed by 
Judgesiif 
called as 
witnesses ? 
What are 
privileged 
comhnunica- 
tions ? 

When are 
witnesses ex- 
cused from 
answering 
questions put 
to them in 
Court. 


Privileged communications. Sectio ns 1 2 1- 1 3 1 
are' ex^^ SS£jUpii.JX». gomfe ..wftnesse? i 
privilege d by law not to speak on mattery which 
pot willing to speak . TKere are olther 
m atters w hich the witnesses are not entitled to dis- 
close if they are wniing to disclose. Properly 
speaking cl aVs 6 1 ‘ coni m u nlca tions may 1 
be called privileged communications ; but, in general' 
parlance, all communications which the witiiesses'l 
are not compelled to disclose or are not pennittcd] 
to disclose are called privileged commemkiittaha. 


h 
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What com mu- 
cations are 
witnesses nfot 
permitted or 
compelled to 
disclose ? 
Compare the 
English and 
the Indian 
Law as to the 
admissibility 
of a wife’s 
evidence for 
or against her 
husband in 
civil and 
criminal 
cases. 

What privi- 
leges can be 
claimed by 
married per- 
sons if called 
as witnesses ? 


Compare 
English 
and Indian 
Law as to 
the extent 
to which the 
husband and 
wife are 
competent 
witnesses for 
or against 
each other 
in criminal 
cases. 


The privilege given by this section may be 
waived by the witness* ( 3 AIL 573, F. B. ). 
A Judge must conceal a fact within his own 
knowledge unless he be first sworn (13 W.R. Cr. 60). 

122. Communications during mar- 
raige. (1) No person who is or who has 
been married shall be compelled to disclose 
any communication made to him during 
marraige by any person to whom he is or 
has been married : 

(2) nor shall he be permitted to disclose 
any such communication, unless the person 
who made it or his representative in interest 
consents^ except (a) in suits between married 
persons, or (b) in proceedings in which one 
married person is prosecuted for any crime 
committed against the other. 

{ Indian and English Law Compared. Under 
section 120 of the I. E. Act, husbands and wives are 
competent witnesses for or against each other both 
in civil and criminal proceedings. But, in EnglancR 
they are not so competent in criminal proceedings! 
except in cases when an injury to the person or! 
property of one is committed by the other. 

Case. A document in the hands of third persons 
containing such communications is admissible (22 
Mad. I, 4). 

'^123. Evidence as to affairs of State. 

No one shall be permitted to give any 
evidence derived from unpublished official 
records relating to any affairs of State except 
with the permission of the officer at the head 
of the Department concerned, who shall give • 
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-or withhold such permission as he thinks 
fit. 

124. Official communications. No public 
officer shall be compelled to disclose commu- 
nications made to him in official confidence 
when he considers that the public interests 
would suffer by the disclosure. 

^"125. Information as to commission ol 
offences. No Magistrate or Police-officer 
shall be compelled to say whence he got any 
information as to the commission of any 
offence and no Revenue Officer shall be 
compelled to say whence he got any informa- 
tion as to the commission of any offence 
against the public revenue. 

Explanation, “ Revenue Officer ” in 
this section means any officer employed in 
or about the business of any branch of^the 
public revenue. 

126. Professional communications. 
No barrister, attorney, pleader, or vakil shall, 
at any time, be permitted, unless with his 
client’s express consent, 

(a) to disclose any communication 
made to him in the course, and for the 
purpose of his employment as such barrister, 
pleader, attorney, or vakil, by or on behalf 
of his client, or 

(b) to state the contents or condition of 
any document with which he has become-, 
acquainted in the course and for the purpose 
of his professional employment, or 


What arc the 
rules of evi- 
dence relating 
to affairs of 
State 

and official 
communica- 
tions ? 

What privi- 
leges can be 
claimed by 
police officers 
if called as 
witnesses 


Explain fully^ 
giving 

examples and 
citing cases, 
how far pro- 
fe.ssional 
communica- 
tions are 
privileged 
and when a 
party is .said 
to l>ave 
waived 
privileges ? 
What profes- 
sional 

communica- 
tions between 



a party and 
his legal 
adviser are 
protected 
from dis- 
closure ? 
Sections 
127-120 
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(c) to disclose any advice given by him' 
•to his client in the course, and for the pur- 
pose, of si^ch employment : 

Provided that nothing in this section 
shall protect from disclosure — 

(1) any such communication made in 
furtherance of any illegal purpose ; 

( 2 ) any fact observed by any barrister, 
pleader, attorney, or vakil in the course of 
his employrnent as such, showing that any 
crime or fraud has been committed since the 
commencement of his employment. 

It is immaterial whether the attention of 
such barrister, pleader, attorney, or vakil 
was or was not directed to such fact by or 
on behalf of his client. 

Explanation, The obligation stated in' 
this section continues after the employment 
has ceased. 


ILLUSTRATIONS 

( a ) A, a client, says to B, an attorney, "I have 
committed forgery and 1 wish you to defend me.” 

As the defence of a man known to be guilty is not 
a criminal purpose, this communication is protected 
from disclosure. 

( b ) A, a client, says to B, an attorney, 'T wish 
to obtain possession of property by the use of a 
foiled deed on which I request you to sue.” 

This communication, being made in furtherance 
of3 criminal purpose, is not protected from disclosure. 

(c) A, being charged with embezzlement, retains- 
B, an attorney, to defend him. In the cou(^ of 
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the proceedings, B observes that an entry has been 
made in A\s account book, charging A with the sum 
said to have been embezzled, which entry was not 
in the book at the commencement of his 
employment. 

This being a fact observed by B in the course 
of his employment, showing that a fraud has 
been committed since the comtpencement of the 
proceedings, is not protected from disclosure.* 

127. See 126 to apply to interpreters, 
etc. The provisions of section 126 shall 
apply to interpreters, and the clerks or 
servants of barristers, pleaders, attorneys, 
a.ncl vakils.^ 

128- Privilege not waived by volun- 
teering evidence, li' any party to a suit 
gives evidence therein at liis own instance or 
otherwise, he shall not be deemed to have 
consented thereby to such disclosure as is 
mentioned in section 126 ; and, if any party 
to a suit or proceeding calls any .such 
barrister, pleader, attorney or vakil as a 
witness, he shall be deemed to have consen- 
ted to such disclosure only if he questions 
such barrister, pleader, attorney, or 
vakil on matters which, but for such question, 
he would not be at liberty to disclose. 

^ 129- Confidential communications 
with lesral advisers. No one shall be 
compelled to disclose to the Court any 
confidential communication which has taken 
place between him and his legal professional 
adviser, unless he offers himself as a witness, io 

1 46 Cal. 53. 


When a 
party is said 
to have 
waived 
privilcifes i 
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state briefly 
the provisions 
of the 1. li. 
Act with 
reference to 
production of 
title-deeds by 
a witness. 
(See also 
section 162.) 


which case he may* be compelled to disclose 
any such communications as may appear to 
the Court necessary to be known in order to 
explain a*ny evidence which he has given, but 
no others. 

130. Production of title-deeds of 
witnoas, not a party. No witness who is 
not a party to a suit shall be compelled to 
produce his title-deeds to any property 
or any document in virtue of which he 
holds any property as pledgee or mortgagee 
or any document the production of which 
might tend to criminate him, unless he has 
agreed in writing to produce them with the 
person Peeking the production of such deeds 
or some person through whom he claims. 

131. Production of document which 
another person, having possession, could 
refuse to produce. No one shall be .com- 
pelled to produce documents in his possession, 
which any other person would be entitled to 
refuse to produce if they were in his posses- 
sion, unless such last mentioned person 
consents to their production. 

132. Witness not excnsed from an- 

swering on ground that answer will 
incriminate : Proviso. A witness shall 
not be excused from answering any question 
as to any matter relevant to the matter in 
iss7ie in any suit or in any civil or criminal 
proceeding, upon the ground that the answer 
to such question ^ 



( 2*5 ) 


(a) will criminate, or may tend, directly or 
indirectly, to criminate, such witness, or 

(b) that it will expose, or tend, directly 
or indirectly, to expose, such witness to a 
penalty or forfeiture of any kind. 

Provided that no su ch answer, which a 
witness shall be compelled, to give, shall 
subject him to any arrest or prosecution, or 
be proved against him in any criminal 
proceeding, except a prosecution for giving 
false evidence by such answer. 

English and Indian Law compared. Jn 

England, a witness is excused from answering 
cnminating questions. In India, he is not so excused, 
but is protected from being arrested or .prosecuted 
by his being compelled to answer criminating 
questions. If he voluntarily answers criminating 
Iquestions and there is no compulsion to extort such 
answer from him, the protection is not afforded 
■to him*. 

133. Accomplice. An accomplice shall 
be a competent w'itness against an accused 
person ; and a conviction is not illegal merely 
because it proceeds upon the uncorroborated 
testimony of an accomplice. 

What is an accomplice ? An accomplice 
is one connected with another or others in the 
commission of a crime. 

Approver. When an accomplice is granted 
pardon under section 337, Criminal Procedure 
Code, he is called an approver. If he forfeits such 
pardon by making a false statement when deposing 


* Queen v. Gopal Das, 3 Mad. 271, F. B. 


Explain r 
“App^ove^*^ 

m m m 

What is an 
accomplice ? 
State and 
discuss the 
Law of 
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, in a trial against his* co accused, he is also tried 

Evidence of for the offence, 
accomplices ? « 

Compare the Confessioii of a co-accusod and the 
rcoaccu^d testimony of an accomplice. Cog- 

with the teioiL^of. ..a . a substantive 

testimony of eviden ce. Wthout corroboration, no conviction 

Ho^w^far may* Confession. But the testimony 

a confession of an accomplice ds a substantive evidence and a 
of one accused conyictjoa can be lawfully had on the un- 
rf-accLeibe ^OTXQbQrated testimony of .an accomplice. But, as a] 
taken into matter of practice and judicial expediency, it is 1 

consideration* unsafe for a judge to convict an accused on the 

the^^true^r?"^ Uncorroborated testimony of an accomplice and it is 
prudent on the part of a judge to warn the jury not 
to convict an accused on the uncorroborated 
testimony of an accomplice. 


* ♦ * 

Reconcile 
section 133 
with illustra- 
tion (h) of ^ 
section 1 14. 
"The un- 
supported 
evidence of an 
accomplice is 
legally admis- 
sive but it is 
usual for » 
Judge to tell 
a jury that 
they are not 
to believe it/^ 
Develop. 


tJootihn 114, illustration ( b ). and 
section 133 reconciled, illustration (b» of 
section 1 14 authorises a court to presume that 
an accomplice is unworthy of credit, unless he 
is corroborated in material particulars. But section 
133 authorises the court to convict an accu.sed 
on the uncorroborated testimony of an accomplice. 
This contradiction has been got over in practice 
by the ^'universal adoption of the rule"* that an 
accused shall not be convicted on the 
uncorroborated testimony of an accomplice without 
drc of a case justifying such 

Sconyiction,^ 

^ The reasons why uncorroborated testimony 
t^’"of an accomplice is not sufficient to justify a 
conviction are : — 


(i) his interest is to shift the guilt from 
himself by perjury : 


^ ^ 10 Bom. 3t9 ; 6 Bom. L. JR. 481 ; 28 Cal. 689 ; 
33 Cal. 1353 ; 28 Cal. 339 / 
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(ii) he, being an immoraf person, has no respect 
for truth : 

(iii) he gives evidence under a promise of pardon 
and has motive enough to favour the psosccution. 

The English and the Indian Law of Evidence 
are identical as to the evidentiary value of the 
unsupported evidence of an accomplice. 

The Madras^ Allahabad, Pan/ai and Burma Courts,]^ 
however, hold that the uncorroborated evidence of 
an accomplice, if believed, may justify a conviction 
(35 Mad. 247 : 17 M. L, R. 1 13 : 35 Mad, 397 : 8 
All. 306 : ^ L B. R. 2g : P. R. No 17 of 1915, Cr». 

A retracted confession can not ordinarily take 
the place of legal proof (38 Cal# 559). 

Why is the evidence of an accomplice Whatisthc 
admitted ? The ends of justice under some 
circumstances require that the testimony of evidence of 
an accomplice shall be accepted. When the accompli 
accomplice inculpates himself with others and th e re admitted ? 
are circumstances leading to the conclusion that he 
has not been actuated by any motive to speak 
falsehood, his testimony is accepted to justify a 
conviction. 


134. Numbor of witnesses. No parti- 
cular number of witnesses shall in any case 
be required for the proof of any fact. 

As a general rule, the evidentiary value of the 
depositions of witnesses depends (as it should be) on 
their quality and not on their quantity. The 
intelligenc*- and credit of a witness should be 
considered more in arriving at a judicial decision. 
Such is the law both in India and in England. But, 
in /England, two ^ witnesses are required to prove 
treasons, and corroborative evidence is required in 
the following cases-— 

(a) perj.ury: 


Discuss the 
question of 
the quantity 
of evidence 
required for 
iudic'ia! 
decision in 
India in civ^l 
and criminal 
cases and 
compare the 
provisions 
made in the 
1. E. Act. 
with the 
English Law 
on the subject. 
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(b) bastardy uhere* the mother is the only 
witness: 

I 

(c) suits for breach of promise of marriage : 

(d) treas*bn etc. 


CHAPTER X. 

Of the Examination of witnesses. 

(Ss. 135—166). 

135. Order of production and exa- 
mination of witnesses. The order in 
which witnesses are produced and examined 
shall be regulated by the law and practice for 

' Ithe time being relating to civil and criminal 
•procedure respectively, and, in the absence 
(of any such law, by the discretion of the 
\Court. 

136. Judge to decide as to admis- 
sibilily of evidence. When either party 
proposes to give evidence of any fact, the 
Judge may ask the party proposing to give 
the evidence in what manner the alleged fact, 
if proved, would be relevant ; and the Judge 
shall admit the evidence if he thinks that 
the fact, if proved, would be relevant and 
not otherwise. 

If the fact proposed to be proved is one 
of which evidence is admissible only upon. 
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proof of some other fact, such last-mentioned 
fact must be proved before evidence is giverj 
of the fact first mentioned, unless the party 
undertakes to give proof of sucff fact, and 
the Court is satisfied with such undertaking. 

If the relevancy of one alleged fact 
depends upon another alleged fact being first 
proved, the Judge may, in his discretion, 
either permit evidence of the first fact to be 
given before the second fact is proved, or 
require evidence to be given of the second 
fact before evidence is given of the first fact. 

ILLUSTRATIONS 

(a) It is proposed to prove a statement about 

a relevant fact by a person alleged to be dead, 
which statement is relevant under section 32.. ^ 

The fact that the person is dead must be 
proved by the person proposing to prove the 
statement, before evidence is given of the statement. 

(b) It is proposed to prove, by a copy, the 
contents of a document said to be lost. 

The fact, that the original is lost,must be proved 
by the person proposing to produce the copy, before 
the copy is produced. 

(c) A is accused of receiving stolen property 
knowing it to have been stolen. 

It is proposed to prove that he denied the 
possession of the property. 

The relevancy of the denial depends on the 
identity of the property. The Court may, in* its 
discretion, either require the property to be indenti- 
fied before the denial of the possession is proved. 
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Explain : 

^‘Examina- 

tion-in-chief, 

cross 

examina* 

tion.*^ 


What is the 
meaning and 
object of 
cross 

examination, 

and 

roexamina- 
tion ? 


What is re- 
examination 
and its object ? 


or permit the denial of possession to be proved ' 
before the property is identified. 

(d) It is proposed to prove a fact (A) which 
is said to have been the cause or effect of a fact in 
issue. There are several intermediate facts (B, C 
and D) which must be shown to exist before the 
fact (A) can be legardecl as the cause or effect of 
the fact ^iii issue. The court may either permit A to 
be proved before B. C and D is proved, or may 
require prooi of B, C and D before permitting 
proof of A. 

137- Examinatipn-iu chief, cross- 
examination and re-examination- The 

examination of a witness by the party who 
calls him shall be called his examination-in- 
chief. . 

The examination of a witness by the 
adverse party shall be called his cross- 
examination. 

The examination of a witness, subsequent 
to the cross exaniination, by the party who 
called him, shall be called his re-examination. 

Meaning and nature or cross-examina- 
tion and re-examination. TJj? .5neaning of 
crgss-examination is the interrogation of a witness 
by the adverse party with the object of eliciting facts 
favourable to such adverse party or of discrediting 
the witness. Its further object is to extract truth 
and expose falsehood,^ to test the accuracy, 
credibility, and general value of the evidence given 
in-chief, to show his relation to the parties, l>is in- 
clination and prejudice, his character and his means 


^ IMeer Sujad Ah v. Lalla Kashttnaih Das^ 6 W. R. 
i8i, 182. 
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of knowledge of facts he has deposed to, and to 
test his power of disceriTment and memory and his 
opportunity to know facts and his demeanour, A 
CjrasJcexamination must be relating to relevant 
facts, but it may extend beyond the range of 
examination-in-chief. In c ros^ie;}camin.at i on , lea d- 
ing^^, questions . JPay^tre asked and irrelevant matters 
introduced to affecF’lhe" credit , of a witpess by 
injuring his character. Even a party may be I 
permitted to cross-examine his own witness when! 
he is proved to be hostile to such party. 

The party examining a witness has the right to 
re-examine him on all matters arising out of 
cross-examination for the purpose of explaining or 
reconciling any discrepancies between the evidence 
given in examination-in-chief and cross-examination 
and also for the purpose of removing any* suspicion 
that the cross-examination has thrown on the 
evidence-»in-chief or to enable the witness to speak 
the whole truth. With the permission of the Court 
a new matter may be introduced in re-examination, 
and in that case the witness may be cross-exajnined 
on such matter. No^ leading question can be asked 
in re-examination except with the permission of 
the Court. 

138. Order of examination : Direc- 
tion of re-examination. Witnesses shall 
be tirst examined-in-chief, then (if the adverse 
party so desires) cross-examined, then (if 
the party calling him so desires) re-examined. 

The examination and cross-examination 
must relate to relevant facts, that the cross- 
examination need not be confined to the facts 
to, which the witness testified on his 
examination-iq-chief. 

The re-examination shall be directed to 


What is the 
exact scope 
ot‘ re-examina- 
tion ? 


What are the 
principal rules 
regarding the 
kind of ques- 
tions that 
may be asked 
in examina* 
tion-in-chief, 
cross-ex- 
amination and 
re-examina- 
tion ? 

(ss. I4I-3» 

*46, 154)* 
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f 


What ques- 
tions are to be 
asked in 
examinations* 
in- chief, cross- 
examination 
and 

le-examina- 
tton f 


the explanation of matters referred to in cross- 
examination; and, if new matter is, by 
permission of the Court, introduced in re- 
examination, the adverse party may further 
cross-examine upon that matter. 

What questions are to be asked in 
examination-in-cb ief , c ; oss -examination 
and re-examination ? The examination-in- 
chief and cross-examination must relate to relevant 
F^cts. No leading question shall be asked inexamina* 
tion-in chief or in re examination except with the 
p^rinisj^h Court. Tife Court may permit 

leacing questions in exarnination-in-chief or in 
re-examination as to matters which are introductory 
or undisputed or which have already been 
sufficiently proved. Leading questiofiS may 
be ^sked in cross-examTnaLTdnr~“ A matter not 
relevant to the suit or proceeding may be asked to 
alTrct the credit of the witness by injuring his 
character, provided the question is proper. The 
coss^-examination need not be confined to the facts 
to^ which the witness testified in his examination-in- 
chief. A witness may be cross-examined on new 
inatters introduced in the examination. With the 
permission of the Court, a party may cross-examine 
his own witness if he is proved hostile to his interest. 
The re-examination shall be directed to the 
explanation of matters referred to in cross-examina- 
tion to enable the witness to state the whole truth 
as to matters partially dealt with in cross-examina- 
tion and to reconcile discrepancies existing between 
the evidence given in examination-in-chief and 
cross-examination. 


139. Cross examination of person 
called to produce a document. A person 
summoned to produce a document does not 
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'become a witness the mere fact that he 
pro<luces it and can not be cross-examined 
uflless and until he is called as a witness. 

140. Witness to character. Witness 

to character may be cross-examined and 
re-examined. 

141. Leading questionsi. Any ques- 
tion suggesTing ttre“answSr which the person 

I putting it wishes or expects to receive is 
called a leading question. 

142. When they must not be asked ? 

Leading questions must not, if objected to by 
the adverse party, be asked in an examina- 
tion-in-chief, or in a re-examination, except 
with the permission of the Court. 

Reasons why leading questions are 
not aliowed. Leading questions are not allowed 
in examination-in-chief or re-examination because 
that will amount to allowing the pleader putting 
such questions to the zvilness in the witness 
box^ frustrate the object of cross-examination and 
destroy the means of testing the truth. 

143. When they may be asked. Leading 
questions may be asked in cross-examination. 

Leading questions may be asked as of right 
under section 143. A party may put leading 
questions to his own witness with the consent of 
the Court under sections 154 and 155. 

Case. The Court is to determine whether 
leading questions should be permitted (37 Cal. 
467). 


* 

Explain 
“Leading 
quebtions- ’ 


• * 

'Give reasons 
for the rule 
“A leading 
question may 
not be 4 
asked.” 

State the 
exceptions. 


When are 
leading ques- 
tions allowed ? 
What ques- 
tions are 
lawful when 
put in cross- 
examination 
by counsel of 
the opposite 
party ? 

(ss. 145, 147. 
'S3). 
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How and in 
what cases 
may the party 


144. Evidence ' as to matters in 

'nirriting. Any witness may be asked, whilst 
under examination, whether any contract, 
grant or other disposition of property, as to 
which he is giving evidence, was not 
contained in a document, and if he says 
that ‘t was, or if , he is about to make any 
statement as to the contents of any 
document, which, in the opinion of the 
Court, ought to be produced, the adverse 
party may object to such evidence being 
given until such document is produced, or 
until facts have been proved which entitle 
the party who called the witness to give 
secondary evidence of it. 

Explanation . — A witness may give oral 
evidence of statements made by other 
’ persons about the contents of documents if 
such statements are in themselves relevant 
facts. 


ILLUSTRATION 

The question is, whether A assaulted B. 

C deposes that he heard A say to D — “R 
wrote a letter accusing me of theft, and I will be 
revenged on him.’' 

This statement is relevant as showing A’s 
motive for the assault, and evidence may be given 
of it, though no other evidence is given about the 
letter. 

.14$. Cros9^-ei3ca,minfttion as to previous 
statements In writing, A witness may be 
cross-examined as to previous statements. 



( 225 ) 


made by him in writing or reduced into 
writing, and relevant lo matters in question, 
without such writing being showq to him, 
or being proved ; but, if it is intended to 
contradict him by the writing, his attention 
must, before the writing, can be proved, be 
trailed to those parts of it which are, to be 
used for the purpose of contradicting him. 

146. Questions lawful iu orbss- 
examiuation. When a witness is cross- 
examined, he may, in addition to the ques- 
tions hereinbefore referred to, be asked any 
questions which tend — 

(1) to test his veracity, ’ 

(2) to discover who he is, and what is 
his position in life, or 

(3) to shake his credit, by injuring his 
character, although the answer to such 
questions might tend, directly or indirectly, 
to criminate him or might expose or tend, 
directly or indirectly, to expose him to a 
penalty or forfeiture. 

Section 146 in supplementary to section 13^. Z 

Case. A witness may object to the question 
by saying that it is not relevant, or if relevant, it is 
relevant only as affecting his credit (3 Mad. 271, 
K. B.). 

V 147. When witness to be compelle d 
to answ er- if any such quesUon re^ 


ca,Iling a . 
, witness (i) 
contradict^ 

(ii) corro- 
borate. 

WJihen may 
leading 
questions 
put in ' 

examination'* 
in-chief ? 

(See^ also 
sections 154 ’ 
and 155) f 

What is the 
procedure to ‘ 
be followed 
when a witness 
has to be 
contradicted 
by a prior 
statement 
made by him 
in writing ? 

State the 
provision as 
to how the 
credit of 
adversary 's 
witness may 
be shaken. 
State the law 
regarding 
questions 
which tend to 
incriminate a . 
witness or to 
expose him 
to a civil 
liability. 

How can ihe 
credit of a 
witness l>e 
impeachad ? 
When can 
the Court 
compel! a 
witness to 
answer ques- 
tions intende 


«5 
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^ to_ a matter 

iftjurint his ifig, the provisiojns _ of ^section *33„.shall 
character? ap]^ thcVejtft. 


What 148. 0 ourt to decide when questions 

the"ci^uo"^ shall, be asked and when witness 

.,^:;;;^^^'*^ii 5 omj[elled to answer. iL.any such 

relates to a matter not relevant 
.i^rtivdy . toftfie suit, or proceeding, except in so far 
as affects the credit of . the witness by 
injuring his character, the Court sbafl 
decide whether or not the witness shall 
be compelled, to answer Jt, , a nd may. _ if , it 
t hink s, .fit., warn the witness that he is not 
obliged to answer,, it. In exercising its 
discretion, the Court shall have regard to 
the following considerations ; — 


State the 
circumstances 
when the 
1 . E. Act 
excuses 
witnesses from 
answering 
questions put 
to them in 
Court. 

(Ss. 150-3). 
What provi- 
sions are 
there in the 
1 . E. Act to 
protect a 
witness 
dnst im- 
per cross- ^ 


(?) such questions are proper if they 
are of such a nature that the truth of the 
imputation conveyed by them would 
seriously affect the opinion of the Court as 
to the credibility of the witness on the 
matter to which he testifies ; 

( 2 ) such questions are improper if the 
imputation which they convey relates to 
matters so remote in time, or of such a 
character, that the truth of the imputation 
would not affect, or affect in a slight 
degree, the opinion of the Court as to the 
credibility of the witness on the matter to 
which he testifies 
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4 


(s) such questions are improper if there 
*s a great disproportion between the 
importance of the Imputation made against 
the witnesses character and the importance 
of his evidence : 

(4) the Court may, if it ^ees fit, , draw,, 
from the witness’s refusal to answer, the 
inference that the answer, if given, would 
‘be unfavourable. 

Question not to be asked 
without reasonable ground- No such 

question as is referred to in section 148 
ought to be asked, unless the persoa asking 
it has reasonable grounds for thinking that 
the imputation which it conveys is well- 
founded. 


ILLUSTRATIONS 

(aj A barrister is iastructed by an attorney or 
vakil that an important witness is a dakait. This 
is a reasonable ground for asking the witness 
whether he is a dakait. 

(b) A pleader is informed by a person in Court 
that an important witness is a dakait . The infor- 
mant, on being questioned by the pleader, gives satis- 
factory reasons for his statement. This is a 
reasonable ground for asking the witness whether 
he is a dakait. 

(c) A witness, of whom nothing whatever is 
known, is asked at random whether he is a dakail. 
There are here no reasonable grounds for the. 
question. 


examinatiM : 


What provi- 
sion is made^ 
in the I. E. 
Act to prevent 
an abuse of 
the privilege 
granted to 
counsel to put 
discrediting 
questions to a 
vutncss in 
cross-ex- 
amination ? 
(Ss. 149-150). 
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From what 
questions 
shall a witness 
be excusefl or, 
protected by 
the Court ? 
(See sections 
14S, 151 and 
IS*). 

When a 
witness is 
under ex- 
amination, 

(a) what 
questions and 
enquiries may 
be forbidden, 
and (b) what 
questions 
must be 
forbidden, by 
the Court '• 
(sections 
143, 151 and 

152)- 


(d) A witness, of whom nothing whatever is 
' known, being questioned as to his mode of life aneJ 
means of living, gives unsatisfactory answers. Thi.s 
may be a reasonable ground for asking him if he is 
a dakait. 

150. Procedure of Court iu case of 
question being asked without reasonable 

grounds. If the Court is of opinion that 
any such question was asked without reasoiv 
able grounds, it may, if it was asked by any 
barrister, pleader, vakil, or attorney, report 
the circum''tances of the case to the High 
Court or other authority to which such 
barrister, pleader, vakil, or attorney is. 
subject i/i the exercise of his profession. 

151. Ind ecen t and Scandalous . ques* 
Uons. THe^ Court may forbid any questions 
or inquiries which it regards as indecent or 
scandalous, although such questions or 
inquiries may have some bearing on the ques- 
tions before the Court, unless thy relate to 
facts in issue, or to matters necessary to be 
known in order to determine whether or not 
the facts in issue existed. 

152. Quest ions in tended to insult jpr 
annoy- 'n STSoMiL.^ZZ^^rbid any question 
which appears to it to be intended to insult 
or annoy, or which, though proper in itself,, 
appears to the Court needlessly offensive in- 
form. 

; 153. Bzolusion of evidence to contra- 
dict answer to questions testing veracity. 

When a witness has been asked and has- 
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answered any question v^hich is relevant to 
the inquiry only in» so far as it tends to 
shake his credit by injuring his character^ 
no evidence shall be given to contradict him ; 
hut, it fie answers falsely, he may afterwards 
be charged with giving false evidence. 

Exception /. — If a witness is ; asked 
whether he has been previously convicted 
of any crime, and denies it, evidence may be 
given of his previous conviction. 

Exception 2 . — 1 f a witness is asked any 
question tending to impeach his impartiality 
and answers it by denying the facts suggest- 
ed, he may be contradicted. 

ILLUSTRATIONS 

(a) A claim against an underwriter is resisted 
on the ground of fraud. 

The claimant is asked whether, in a former 
transaction, he had not made a fraudu1ent.claim. 
He denies it. 

Evidence is offered to show that he did make 
such a claim. 

The evidence is inadmissible. 

(b) A witness is asked whether he was not 
■dismissed from a situation for dishonesty. He 
denies it. 

Evidence is offered to show that he was dismis- 
sed for dishonesty. 

The evidence is not admissible. 

'c) A affirms that on a certain day he saw B 
at Lahore. 

A is asked whether he himself was not on that 
day at Calcutta, He denies it. 


* • * 

To what 
^ extent may a 
witness be 
contradicted ? 
What 

evidence of a 
witness is 
liable to 
con tradiction ? 
In a civil case 
are there any 
restrictions on 
the questions 
which may be 
asked in cross^ 
examination ? 
Hds the Judge 
power to 
exclude any 
questions ? 

If so, in what 
cases } 

Under what 
circumstances 
can the Court 
Jnlerfere with 
*lhe cross- 
examination 
of a witness ? 
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Is it •Hen to 
a party to 
descredit his 
own witnesses 
or to put , 
leadings ques* 
tions to them ? 

What, is the 
difference 
between 
a hostile and 
an adverse 
party ? 


When may 
a party cross- 
examine 
his own 
witness ? 
What is the 
remedy if a 
party’s own 
witness turns 
hostile ? 


Evidence is ofiered*to show that A was on that 
day at Calcutta, 

The evidence is admissible, not as contradicting 
A on a fact which affects his credit, but as contra- 
dicting the alleged fact that B was seen on the day 
in question in Lahore. 

In each of these cases, the witness might, if his 
denial # was falsfe, be charged with giving false 
evidence. 

(d) A is asked whether his family has not had 
a blood-feud with the family of B against whom he 
gives evidence. 

He denies it. He may be contradicted on the 
ground that the question tends , to impeach his 
impartiality. 

I54t Question by party to his own 

witness- I'he Court may, in its discretion, 
permit the person who calls a witness to put 
any questions to him which might be put in 
cross-examination by the adverse party. 

Hostile and Adverse witnesses. A hostile 
witpess is one who, from the manner TnT'which 
he shows that he is not 

desirous of telling the trufh.^‘ A h adverse witness 
is on e whos e interest” Is hot to support the case 
pr jtEil.paj 5 £examimng H Parties are naturally 
adverse to they are not hostile 

witnesses when on oath. 

When a witness is proved to be hostile to the 
party who cites and examines him and is unwilling 
to answer questions put to him, he may, with 
the permission of the court, put leading questions 
to him or cross-examine him under sections 145, 
146 and 155. 

^ Luchirunt. Motilal v, Radka Chur an, 49 Cal. 
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'^155« Impeac]iing*credit of Witness- 

The credit of a witness may be impeached 
in the following ways by the adverse party, 
or, with the consent of the Court, by the 
party who calls him 

(1) by the evidence of persons who 
testify that they, from thejr knowledge of 
the witness, believe him to be unworthy of 
credit ; 

(2) by proof that the witness has been 
bribed, or has accepted the offer of a bribe, 
or has received any other corrupt induce- 
ment, to give his evidence ; 

(3) by proof of former statements 
inconsistent with any part of his •evidence 
which ’s liable to be contradicted ; 

(4) when a man is prosecuted for rape 
or an attempt to ravish, it may be shown 
that the prosecutrix was of generally 
immoral character. 

Explanation , — A witness declaring another 
witness to be unworthy of credit may not, 
upon his examination-in -chief, give reasons 
for his belief, but he may be asked his 
reasons in cross-examination, and the answers 
which he gives can not be contradicted 
though, if they are false, he may afterwards 
be charged with giving false evidence. 

ILLUSTRATIONS 

(a) A sues B for the price of goods sold ^nd 
delivered to B. C says that A delivered the goods 
to B. 


Mention the 
ways in {which 
the credit of 
wii nesses is 
is allowed to 
be impeach* 
ed» with 
special' 
reference to 
the circums* 
tances under 
which the 
credit of one’s 
own witnesses 
can be im- 
peached P 
Who can im- 
peach the 
credit of a 
witness and 
how ? i 
State when a 
leading ques- 
tion is allow- 
ed in 

examination- 
^n chief. 

(Ss. iS4-SS» 
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Compare 
English and 
Indian Law 
as to 

(a) impeach- 
ing the credit 
of a witness, 
{h) dying 
•declaration, 
and (c) ad* 
cnissibility in 
•evidence of 
confessions 
made to or in 
the presence 
of a police 
officer, 

(See also 
ss. 32 and 27). 

What are 
the modes 
by which the 
the testimony 
of a wi'ness 
can be corro- 
borated under 
the 1 E. 
Act? 

ss. 157-58). 


t , 

Evidence is offered to show that, on a previous 
occasion, he said that he •had not delivered the 
goods to B. 

The eviOence is admissible. 

(b) A is indicted for the murder of B. 

C says that B, when dying, declared that A had 
given B the wound of which he died. 

Evidence is offered to show that, on a previous 
occasion, C said that the wound was not given by 
A or in his presence. 

•The evidence' is admissible. 

English and Indian Law distinguised. 

According to English Law, the credit of a 
witness may_ be impeached by evidence of facts 
contradictory of the evidence given by him. But 
se^QP 155 of the Act is less extensive in 

thiT res]pecV " TTi'e credlf~'’6r ’^'a^ can be 

impeached duly In the vvays as mentioned in this 
secfionr 

Caso. The words "which is liable to be contradic- 
ted" mean which is relevant to the issue.i 

156. Question 8 tending to corro- 
borate evidence of relevant fact admis- 
sible. When a witness, whom it is intended 
to corroborate, gives evidence of any relevant 
fact, he ma y be questioned as to any other 
circumstances which he observed at or near 
to the time or place at which such relevant 
fact occured, it the Court is of opinion that 
such circumstances, if proved, would corro- 
borate the testimony of the witness as to 
the relevant fact which he testifies. 


^ Khadijah v. Ahdool Kurretm, 17 Cal. 344, 347. 
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ILLUSTRATION 

A, an accomplice, gfves an account of a robbery 
in uhiih he took part. He describes various 
incidents unconnected with the roBbery which 
occured on his way to and from the place where it 
was committed. 

Independent evidence of these facts may be 
given in order to corroborate hiJ evidence as to the 
robbery itself. 

157. When former statements of a 
witness may be proved. In order to corro- 
borate the testimony of a witness, any 
former statement made by such witness 
relating to the same fact at or about the 
time when the fact took place, or before any 
authority legally competent to investigate 
the fact, may be proved. 

Case. Evidence of persons in whose presence 
a counsel repeated tlie conversation which he had 
with his junior is admissible to prove such 
conversation.! • 

158- What matters may be proved 
in connection with proved statement 
relevant under section 32 or 33. 
Whenever any statement, relevant under 
section 32 or 33 is proved, all matters may 
be proved either in order to contradict 
or to corroborate it, or in order to impeach 
or confirm the credit of the person by whom 
it was made, which might bave been proved 
if that person had been called as a witness 
and had denied upon cross examination 
the truth of the matter suggested. 

! Bomanji Cowasjee In re, 34 Cal. 11*9, P. C. 


When could 
the previous 
statement of 
a witness be 
proved in 
order to 
corroborate 
his testi« 
mony ’ 


I.s there any 
and what 
means of 
discrediting 
the deposi- 
tion of a 
witness in a 
prior judicial 
proceeding ? 
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Under what 
circumstances 
can^a witness 
refresh bis 
memory from 
a writing 

(a) made by 
himself, 

(b) made by 
another ? 

State the 
provisions of 
the 1 E. ^ct 
regulating the 
onus of proof 
as to the 
question 
regarding the \ 
use of docu- 
ments to 
refresh the 
memory of a 
witness. 

<ss. 159, i 6 i). 
What is 
meant by a 
witness , 

refreshing his 
memory ? 

What docu- 
ments may be 
used fot this 
purpose ® 

What are the 
conditions lo_ 
enable a 
witness to 
refresh his 
memory by 
reference to 
documents ? 
What is the 
right of the 
adverse party 
as to any 
‘ writing used 
to refresh 
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169. jtefreshing memory, (a) A witness 
may, while under exaipination, refesh his 
'memory by referring to any writing made by 
himself at the time of the transaction 
concerning which he is questioned, or so 
soon afterwards that the Court considers it 
likely that the transaction was. at that time 
fresh in his mem'ory. 

(d) The witness may also refer to any 
such writing made by any other person, and 
read by the witness within the time aforesaid, 
f when he read it he knew it to be correct. 

(c) Whenever a witness may refresh his 
memory by reference to any document, he 
may, with the permission of the Court, refer 
to a copy of such document : Provided the 
Court be satisfied that there is sufficient 

reason for the non-production of the original. 

« 

(d) An expert may refresh his memory 
by reference to professional treatises. 

^ Why the opposite party is permitted to re- 
Afresh memory /The grounds upon which the opposite 
party is permitted to inspect a writing and to 
refresh the memory of a witness, are three-fold : — 

(i) to secure the full benefit of the recollection 
of the witnesses as to the whole of the facts ; 

(ii) to check the use of Improper documents j 
and 

# (iii) to compare his oral testimony with his 
written statement* {In the matter of the petition 
of Jhubhoo Mahton^ 8 Cal. 739, 744'!. 
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Case. Collection papers are no evidence per 
se but they may be used to refresh the memory of 
the person who collected rent in accordance with 
them (li Cal. 407 j 10 Cal. 248). • 

160. Testimony to facts stated in 
document mentioned in Section 159. A 

witness may also testify to ^facts mentioned 
in any such document as is mentioned in 
section 159, although he has no specific 
recollection of the facts themselves, if he is 
sure that the facts were correctly recorded 
in the document. 

ILLUSTRATION 

A book-keeper may testify to facfs recorded 
by him in books regularly kept in the course of 
business, if he knows that the books were correctly 
kept, although he has forgotten the particular 
transactions entered. 

161 . Bight of adverse party ’as to 
writing used to refresh memory Any 

writing referred to under the provisions of 
tile two last preceding sections must be 
produced and shpwn_.to the_ adverse party 
ir he requ ir es it : such party may, if he 
pleases, cross-examine the witness there 
upon, 

162. Production -and translation of 
documents. A witness surtimoned to pro- 
duce ai document shall, if it is in his posses- 
sion or power, bring it to Court, notwith- 
standing any objection which there may be 
to its production or to its admissibility.- The 


mfemory. 
(See ss. iS9* 
161). . 
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validity of any such objection shall be 
/decided on by the Courtr 

The Court, if it sees fit, may inspect the 
document, unless it refers to matters of 
State, or take other evidence to enable it to 
determine on its^admissibility. 

If, for such a purpose, it is necessary to 
cause any document to be translated, the 
Court may, if it thinks fit, direct the translator 
to keep the contents secret, unless the 
document is to be given in evidence : and, if 
the interpreter disobeys such direction, he 
shall be held to have committed an offence 
under section ibo of the Indian Penal 
Code. 

163. Giving, as evidence, of document 
called for and produced on notice. 

When a party calls for a document which 
he has given the other party notice to pro- 
duce, and such document is produced and 
inspected by the party calling for its pro- 
duction, he is bound to give it as evidence 
if the party producing it requires him to 
•do so. 

164. Using, as evidence, of document, 
production of, which was refused on 
notice. When a party refuses to produce 
a document which he has had notice to 
produce, he can not afterwards use the 
document as evidence without the consent 
of the other party or the order of the Court. 
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ILLUSTRATION 

A sues B on an agreement and gives B notice 
to produce it. At tlie trial A calk for the 
document and B refuses to produce it. A gives 
secondary evidence of its contents. B seeks to 
produce the document itself to contradict the 
secondary evidence given by A, qf in order to show 
that the agreement is not stamped. He ’ can not 
do so. 

165. Judge’s power to put questions 
or order production. The judge may , in 
order to discover or to obtain proper proof 
of relevant facts, ask any questi on h e p leases, 
in any form, at any time, of any witness, or 
of the parties about any fact relevant or 
irrelevant; and ma y order the production of 
any document or thing; and neither the 
parties n or th eir agents shall be entitled to 
rnake any objection to any such question 
or or der., nor, without the leave of the Court, 
to cross-examine any witness upon any 
answer given in reply to any such question ; 

Provided that the judgment must be 
based upon facts declared by this Act to be 
relevant and duly proved. 

Provided also that this section shall not 
authorise any Judge to compell any witness 
to answer any question or to produce any 
document which such^ witqess would be 
entitled to refuse to answer or produce under 
sections 12 1 to 131, both inclusive, if the 
question were asked or the document wore 
called for by the adverse party ; nor shall 
the Judge ask any question tvhich it would 
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What restric- 
tions are 
imposed on 
the general 
power of a 
Judge to ask 
<|uestions of 
a witness ? 


be improper for any other person to ask 
•under section 148 or 149 ; nor shall he 
dispense with primary evidence of any docu- 
ment except in the cases hereinbefore 
excepted. 

I Object of the Legislature. The o^ect 

j of the Legislature in empowerii^g the Judge to put 
j any question to a witness at any timej^to enable 
|the ^ tAi Uuth^ Each party is 

' interested to set up and prove his own case and to 
demolish the case of his adversary. So, the real 
truth may not come out, unless the Judge is em- 
powered to put questions relevant or irrelevant 
in any form to get the truth. 

Restrictions Imposed on the Judge to ask 
questions pf a witness. Although a Judge can 
ask any question in any form at any time of 
any witness or of any party of any fact, relevant or 
irrelevant, and may order the production of any 
document or thing, 1^ his judgment 

on facets declared _byLtl 3 s- xiuly -proved*. 
He caiinot also compel a witness to answer a 
question or produce a document which the witness 
would he entitled to refuse or produce at the. 
instance of the parties. He cannot alteo ask any 
improper question. He is not entitled to admit 
secondary evidence without a case being made out 
to receive such evidence under section 65. 

166 . Power of jury or assessefs to 
put questions. In cases tried by jury or 
w'iih assessors, the J^^’y assessors may 
put any questions to the witnesses, through 
or by leave of the Judge, which the Judge 
himself might put, and which he considers 
proper. 

^ Qya Singh v. Mohamid Soliman^ 5 C- W, N. 364, 
865, 866. 



CHAPTER XI 


Of improper admission and rejection of 

EVIDENCE (S. 167.) 

167. No new trial for improper admis- 
sion or rejection of a^deynce. THq impro- 
per admission or rejection of evidence shall 
not be ground of itself. 

(a) for a new trial, or 

(b) reversal of any decision in any case. 

If it shall appear to the Court before 

which such objection is raised 

(i) that, independently of the ♦evidence 
objected to and admitted, there was sufficient 
evidence to justify the decision, or 

(ii) that, if the rejected evidence had 

been ‘ received, it ought not to have varied 
the decision, • 

The improper admission or rejection of evidence 
is no ground for the retrial of a case in appeal or 
revision provided there is sufficient evidence on the 
record to uphold the finding of the trial court ^ 

This is a rule for civil and criminal cases. It 
applies to the High Court exercising ks powers 
under clause 26 of the Letters Patent.- 

Section 100 of the Civil Procedure Code makes 
a provision like section i6t of the I. E. Act. On 
second appeal, the High CourtjNinder section 100 
of the C. P. Code, has no power to go into the 


1 Lala Bunsidhar v. Government of Bengal, 

M. I. A. 86 \ Emperor v. Fanchu Das, 47 Cal. 671, 

F. B. 

2 4 C. W. N. 433. 


Comment on 
this proposi- 
tion, • 
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question as to the sufficiency of evidence. So, it 
cannot decide whether the evidence,, after excluding 
the evidence improperly admitted in the lower 
Court, is sufficient to uphold the finding of the lower 
Court on the merits. In such a case, the High 
Court has to remand the case for a new trials Where 
the High Court thought that an important 
documen^^ was erroneously rejected or a material 
witness was not examined, it reversed the decision 
of the lower Court. 

Section 537 (d) of the Criminal Procedure Code 
makes a similar provision. In Ramesh Chandra 
Das V, Emperor^ and Dal Singh v. Emperor^'* 
it was held that the High Court could uphold the 
verdict of the jury upon the remaining evidence after 
excluding the irrelevant and inadmissible evidence 
or could quash the verdict and order a retrial. 

The High Court, acting under clause 26 of the 
Letters Patent^ may follow the provisions laid down 
in section 167 of the I, E. Act.^» 

English Law. According to English Law^ the 
Court vwill not act at all until some substantial 
wrong or miscarriage of justice has been occa- 
j sioned. But, an Indian Court will vary the 
I decision or reverse it or order a new trial on the 
(ground of rejection or admission of the disputed 
f evidence in cases of such defects affecting the 
\ merits. 


^ Palakdhari Rat v. Manners^ 23 Cal. 179, 

* Talewar Singh v. Bhagwan Das, 12 C. W. N. 

312* 

5 Monilal v. Khiroda Dasi, 20 Cal. 740. 

^ 46 Cal. 895. 

19 Bom, L. R. 510, P. C. 

Emperor v. Narayen^ 9 Bom. L. R, 789, F. B. 
(Cf. Emperor v. Panchu Das^ 47 Cal, 671, F, B.). 


SCHEDULE. 
ENACTMENTS REPEALED 
See Section 2* 


Number 
and year. 


Kxtent of repeal. 


.Stat. 2f5 Geo. 
III., rap. 57. 


.Sta^. 14 & 15 
Vic., cap. Qij 


Act XV of 1S52 


Act XIX of 1853 


Act II of 1855 


Act XXV of 1861 


For the further regfulation of the 
trial of persons accused of certain 
offences comnlitted in the East Indies ; 
for repealing- so much of an Ac^, made 
in the twenty fourth year of the reign 
of thi-' present Majesty (intituled “An 
Act for the better regulation and 
managetn'^nt of the affairs of the East 
India Company, and of the British 
possessions in India, and for establish- 
ing a Court of Judicature for the» more 
speedy and effectual trial of persons 
accused of offences committed in the 
East Indies”), as requires the servants 
of the East India Company to deliver 
inventories of their estates and effects ; 
for rendering the laws more effectual 
against persons unlawfully resorting to 
the East Indies; and for the more eas|f j 
proof, in certain cases, of deeds and 
writings executed in Great Britain or 
India. I 

'I’o amend the Law of Evidence. I 


» amend the Law of Evide 


To amend the Law of Evidence in 
the Civil Courts of the East India 
Company in the ^enga! Presidency, 

For the further imficovement of the 
Law of Evidence. * 

For simplifying the procedure of the 
Courts of Criminal Judicature not 
established by Royal Charter. 


Section >38 so fai as 
it relatcs«^o Courts 
of justice in the East 
Indies. 


.Section II and so 
much of section 19 as 
relates to British 
India. 

So much as has not 
been heretofore re- 
pealed. 

Section 19. 


So much as has not 
been heretofore re- 
pealed. 

Section 237. 










